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GOVERNMENT NOTICE NO. 23 OF 1994
INCOME TAX REGULATIONS, 1994

EXPLANATORY NOTES

This regulation-by-regulation commentary
provides an explanation of the Regulations
entitled the Income Tax Regulations, 1994.

1. Citation

This regulation provides that the
Regulations may be cited as the Income Tax
Regulations, 1994 (hereinafter referred to as
the "Regulations"). The Regulations have been
made pursuant to section 212(1) for the better
carrying into effect of the purposes of the
Income Tax Order, 1993 (referred to as the
"Principal Law").

2. Commencement
Apart from Part VII, the Regulations are

deemed to have come into effect on 1 April
1993, being the commencement date of the
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Principal Law. This is provided for in section
212(3) of the Principal Law.

Part VII of the Regulations comes into
operation on the date the Regulations are
published in the Gazette.

3. Interpretation

This regulation defines "Order" as used in
the Regulations to mean the Income Tax Order,
1993.

4. Contractors

Regulation 4 amplifies the definition of
"contractor” in the Principal Law to add further
industries related to construction. Many of
these items would probably be included in the
definition of contractor apart from this
regulation and are listed here to remove doubt.

5. Interpretation
This regulation provides definitions of

commonly used terms in Part III of the
Regulations.
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6. Deductions for Expenses Incurred in
Producing Employment Income

Pursuant to section 33(2) of the Principal
Law, regulations 6 to 12 set out the only
deductions allowed to taxpayers who are
employees. By virtue of section 46 of the
Principal Law, employee deductions are
deductible only from employment income.

Regulation 6 sets out the general threshold
requirements for an employee to be entitled to
deductions against employment income.

1. The first requirement is that the expense
is incurred by the taxpayer in the course
of his or her employment. This test
will exclude expenses that are
essentially private or domestic in
character, or are incurred in order to
permit, though not in performing,
employment activities. Examples of the
latter would be commuting expenses or
child care expenses.

% The amount deductible is limited to the
amount that is reasonable and necessary
in order to procure the benefit sought by
the outlay. This test is intended to
qualify, for example, the possibility that



251

the deductible payment is increased to
entitle the taxpayer to some other
benefit the cost of which would not be
deductible.

The taxpayer must be able to
substantiate the amount (and other
features of the expenses) in accordance
with regulation 14.

The total of the deductions claimed by
the taxpayer in any year must exceed
both M2,500 and 5% of the taxpayer’s
gross income. This test is intended to
supplement the intention apparent in
section 129 that most citizens will not
have to file tax returns. It does this by
denying a deduction for small expenses.

In calculating the M2,500 threshold, the

taxpayer includes all allowable
employment expenses other than:

a. the general abatement;

b. employee contributions to
superannuation funds; and

o the deduction for educational
expenses. These expenses are
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fully deductible once they exceed
the M1,000 threshold set in
regulation 8.

While the taxpayer’s total expenses may
exceed the threshold, it is only the
expenses which are allowable as
deductions that enter the calculation of
the threshold.

Example. A taxpayer’s only
expenses for the year are travel
expenses of M2,000 which the
taxpayer can substantiate, and
M1,000 which the taxpayer
cannot substantiate.

The taxpayer’s expenses
do not exceed the
threshold and so none of
the M3,000 spent during
the year is allowable.

If the taxpayer could
substantiate the M1,000,
the taxpayer’s expenses
would exceed the
threshold and all of the
M3,000 spent during the
year would be allowable.
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5: In addition, the taxpayer must claim the
deduction in the year in which the
expense or loss is incurred by the
taxpayer (section 33(1)).

If the taxpayer is not able to meet any one
or more of these conditions, no deduction is
allowable for the expense in the current year.

Where an expense or loss incurred is not
wholly attributable to the production of income
subject to tax, the taxpayer must apportion the
expense and is entitled to deduct only so much
of the loss or expense as is attributable to the
production of income subject to tax. Specific
apportionment rules are provided in regulations
7 (travel expense), 9 (motor vehicles), and 12
(home office).

It is necessary to apportion expenses
claimed by a taxpayer who is an employee and
also earns business or investment income (for
example a person who is an employee and part-
time consultant). Expenses incurred by such a
person must be allocated between the types of
income earned in accordance with section 46 of
the Principal Law. Where the expense is
related solely to the taxpayer’s consulting
activities, the person will be entitled to claim
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deductions for expenses beyond those listed.
Any expense which is solely attributable to the
taxpayer’s employment income is subject to the
limitations set out in these regulations.
Expenses which relate to both must first be
apportioned between the classes of income and,
to the extent that the expense is attributable to
employment income, is then also subject to
these limitations.

Example. A taxpayer is employed as an
accountant four days per week and also
runs a small private practice preparing
tax returns for several small businesses
which takes about one day each week.
The taxpayer purchases a small
computer to help in preparing those
returns.

This expense is solely
attributable to the consulting
work and is depreciable under
section 41 of the Principal Law.

The taxpayer subscribes to an
accounting journal to keep abreast of
current accounting developments.

The expense is partly attributable
to the employment and to the
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consulting work. The expense
should be apportioned. If, when
the proportion related to the
production of employment income
is added to the taxpayer’s other
deductions, the taxpayer’s total
deductions are still below
M2,500, that part of the
deduction is not effectively
allowable.

% Travel Expenses

This regulation provides that travel
expenses incurred by a taxpayer in the course
of his or her employment are an allowable
deduction. Under the definition of "travel
expenses" in regulation 5, allowable travel
expenses include only fares, registration fees
for any conference, seminar or convention,
meals while travelling, accommodation and
other expenses incidental to travel. Incidental
expenses would include taxi fares, telephone
calls and so on. The taxpayer’s actual
expenses for meals, accommodation and
incidental expenses are allowable subject again
to the usual requirements as to substantiating
expenses.
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By virtue of the definition of "travel
expense", no deduction is allowed for any
travel expense or any portion of a travel
expense attributable to a relative accompanying
the taxpayer. Further, no deduction is allowed
for expenditure on entertainment incurred by
the taxpayer, whether in entertaining him or
herself or another person.

Where a taxpayer incurs an expense which
is partly attributable to another person, the
expense is simply divided equally between all
the persons to whom it relates under sub-
regulation (2).

Example. The taxpayer visits Durban
on business and takes her spouse. The
hotel room that the taxpayer would have
stayed in if she had travelled alone costs
the equivalent of M150 per night.
Instead, she takes a larger room at
M200 per night.

The taxpayer is entitled to deduct
M100.

Where the whole of a taxpayer’s time is not
devoted to the taxpayer’s employment
activities, all of the travel expenses in relation
to the trip are added and then apportioned on a
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daily basis. The distinction between
employment-related and private activity is made
on the basis of the primary activity of each day
during the trip. If the taxpayer is not primarily
engaged in business activities on a particular
day, the expenses for that day will be included
in E, and that day will enter the calculation of
TD in the formula but not ED. If the taxpayer
is primarily engaged in business activities on a
particular day, the expenses for that day will be
included in E, and that day will enter the
calculation of both TD and ED in the formula.

Two rules are included to identify what is
"employment activity”. Time spent travelling
is regarded as being employment activity. In
addition, weekends ana public holidays will be
deemed to be wholly devoted to employment
activities where the employee undertakes
employment activities on the days before and
after the weekend or public holiday.

Example. The taxpayer leaves home on
Monday to drive (in the employer’s car)
to Johannesburg, Cape Town and
Durban to inspect factories, meet with
suppliers and attend a conference. The
trip will take five days starting on
Monday morning. The taxpayer is



