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GOVERNMENT NonCE NO. 22 OF 1994

INCOME TAX (SUPERANNUATION AND LIFE

ASSURANCE) REGULATIONS, 1994

EXPLANATORY NOTES

This regulation-by-regulation commentary
provides an explanation of the Regulations
entitled the Income Tax (Superannuation and
Life Assurance) Regulations, 1994.

1. Citation

This regulation provides that the
Regulations may be ~ited as the Income Tax
(Superannuation and Eife Assurance)
Regulations, 1994 (hereinafter referred to as
the "Superannuation Regulations"). The
Superannuation Regulations relate exclusively
to Part IX of Chapter II of the Income Tax
Order, 1993 (referred to as the "Principal
Law") which deals with Long Term Savings.

2. Commencement

Apart from regulation 12, the
Superannuation Regulations are deemed to have
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come into effect on 1 April 1993, being the
commencement date of the Principal Law. This
is provided for in section 212(3) of the
Principal Law.

One of the conditions with which a

superannuation fund must comply so as to
qualify as either an employer or self-provided
superannuation fund is the investment condition
in regulation 12. This condition requires funds
to hold a minimum level of Lesotho assets.
Further, in the case of an employer
superannuation fund, this condition limits the
amount of assets that the fund may hold in the
employer or an associate of the employer. To
allow existing funds time to comply with these
requirements, subregulation (2) provides that
regulati~n 12 does not come into operation until
1 October 1994.

3. Interpretation

This regulation provides definitions of
commonly used terms in Part I of the
Superannuation Regulations. The discussion
below refers to the more important definitions,
the other definitions being self-explanatory.

"defined benefit fund": a superannuation
fund will be a defined benefit fund if two

p~

f"



229

~

conditions are satisfied. First, the retirement
benefit of the member is either a predetermined
amount or an amount based on the member's
annual salary. In the latter case, the amount of
the retirement benefit may be based on the
member's annual salary at retirement, at a date
before retirement, or averaged over some
period (usually three years) prior to retirement.
Secondly, at least some of the contributions to
the fund are made in aggregate form, that is,
they are not paid into, or accumulated in, the
fund for the benefit of any particular member.

The definition is relevant to the

minimum funding condition in regulation 11
and the reporting condition in regulation 14.

,l)

"dependant": this term is defined in
relation to a member of a superannuation fund
to include the spouse and any child under the
age of 18 of the member. As the term is
inclusively defined, it otherwise has its
ordinary meaning, namely one who depends on
another for support, primarily financial
support. Consequently, it is open to persons
other than those specifically included within the
definition to demonstrate that they are a
dependant of the member of a superannuation
fund. Examples of dependants include, the
children of the member who are over the age of
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18 but who suffer some permanent incapacity
to work or the retired parents of the member
who do not have independent means of
financial support.

The definition is primarily relevant to
the identification of a superannuation fund as
an employer superannuation fund under
regulation 5 or a self-provided superannuation
fund under regulation 6. fS.~'

"in-house asset": an asset of a

superannuation fund is an in-house asset if it is
a loan to, or an investment in, an employer
who contributes to the fund or an associate of

the employer. "Associate" has the meaning in
section 3 of the Principal Law. Examples of in-
house ~ssets include, shares or convertible
notes ill the employer company or an associate
thereof, and units in a unit trust where the
trustee is the employer or an associate thereof.

Where the superannuation fund is a
public sector fund, an investment in a security
issued by the Lesotho Government is not
regarded as an in-house asset. A public sector
fund is separately defined in regulation 3 to
mean a fund established by a law of Lesotho
for the benefit of employees or dependants of
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employees of the Lesotho Government.
"Lesotho Government" has the meaning in
section 3 of the Principal Law.

The definition is relevant to the
investment condition in regulation 12.

"Lesotho asset": is inclusively defined.
An "interest in immovable property" includes
any legal or beneficial interest in such
property. A "resident company" has the
meaning in section 6 of the Principal Law. An
"interest in a resident trust" includes units
issued by such a trust. "Resident trust" is
separately defined in regulation 3. A "security"
includes a debenture, convertible note, bank
deposit, or any other debt instrument.
"Resident of Lesotho" is defined in sections 5-8

of the Principal Law and includes the Lesotho
Government or any political subdivision of the
Lesotho Government.

The definition is relevant to the

investment condition in regulation 12.

"member-financed benefits": the

meaning of this term depends on how the
member's benefits are determined on
withdrawal from the fund. Where benefits are
determined by reference to the member's
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contributions to the fund or contributions and

earnings thereon, the amount of member":
financed benefits is the total of the

contributions made by the member and the
earnings properly allocated to those
contributions. If the benefits are purchased
under a life assurance policy, then the amount
of member-financed benefits is the amount
purchased by the member's contributions. In
both cases, member contributions include an
amount transferred to the fund by another
superannuation fund being a vested benefit of
the member, and amounts paid to the fund by
the member's employer or associate of the
employer on behalf of the member.
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Where benefits are determined by
reference to Jhe member's salary at retirement,
the amount of member-financed benefits is the
amount calculated in accordance with the
formula in regulation 4 plus the net earnings of
the fund allotted to the member in accordance
with the governing rules of the fund.

For the purposes of the definition, the
net earnings of the fund means the earnings of
the fund less administrative expenses.

1""-

This definition is relevant to the vesting
condition in regulation 9.
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"resident trust": is defined to mean a
trust that is organised in Lesotho or has its
management and control in Lesotho. A trust is
organised in Lesotho if the trust deed is
executed and registered in Lesotho. A trust has
its management and control in Lesotho if the
superior and directing authority of the trust is
in Lesotho. .

~ The definition is relevant to the
definition of "Lesotho asset" in regulation 3(1)
and, therefore, to the investment condition in
regulation 12.

4. Member-financed benefits

This regulation provides the formula for
determining the amount of member-financed
benefits where the fund is a defined benefit
fund. Where contributions have been made by
the member at different rates during the
relevant period, the formula is separately
applied to 'each period for which a separate
contribution rate applied.

~ The application of the formula is illustrated by
the following example -

Employee hHSbeen contributing to an
employer superannuation fund for 20
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years and on retirement has a salary of
M30,000. For the first 10 years,
Employee contributed 4 % of her annual
salary to the fund and for the second 10
years she contributed 5 % of her annual
salary.

Employ~e's benefit for the purpose of
paragraph (c) of the definition of
member-financed benefits is - ~---,

= 0.04 x 120 x M30.000 + 0.05 x 120 x
M30~000 1212

= MI2,OOO+ M15,000

= M27,000

5. Employer Superannuation Fund

The purpose of this regulation is to
prescribe the conditions that a superannuation
fund (as defined in section 3(1) of the Principal
Law) must comply with so as to qualify as an
"employer superannuation fund" for the
purposes of Part IX of Chapter II of the
Principal Law. A superannuation fund that is
an employer superannuation fund is entitled to
tax concessions under that Part.
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The conditions prescribed for the purposes
of the definition of "employer superannuation
fund" in section94 of the PrincipalLaw are -

(1) the fund must be an
indefinitely continuing fund;

(2) the fund must be
established and maintained by the
employer for the sole purpose of
providing superannuation benefits
to employees on retirement or on
suffering severe personal
hardship, or providing benefits to
dependants of employees in the
event of the death of an
employee;

(3) the fund must only be
authorised by its governing rules
to accept contributions in respect
of employees; and

(4) the fund must satisfy the
superannuation conditions in
regulation 7.

A superannuation fund will only qualify as
an employer superannuation fund if it is an



236

indefinitely continuing fund. This requires that
the fund be established with some degree of
permanence. Funds that are designed to be
wound up after a specified period will not
satisfy this condition.

The most important requirement is that the
superannuation fund satisfies the superannuation
conditions in regulation 7.

.<""

6.
Funds

Self-Provided Superannuation

The purpose of this regulation is to
prescribe the conditions that a superannuation
fund (as defined in section 3(1) of the Principal
Law) must comply with so as to qualify as a
"self-provided superannuation fund" for the
purposes of Part IX of Chapter II of the
Principal Law. A superannuation fund that is a
self-provided superannuation fund is entitled to
tax concessions under that Part.

The conditions prescribed for the purposes
of the definition of "self-provided
superannuation fund" in section 94 of the
Principal Law are -

~

(1) the fund must be an
indefinitely continuing fund;


