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GOVERNMENT NOTICE NO. 70 OF 1996
EXPLANATORY MEMORANDUM
TO THE
INCOME TAX (AMENDMENT) BILL, 1996
Introduced into the National Assembly on 5 July 1996
(Circulated by authority of the Hon. Minister for Finance
Dr Victor Leketekete Ketso)
This section-by-section commentary provides an explanation of the Bill
entitled the Income Tqx (Amendment) Bill, 1996.
1.

Short Title

This section provides~that the Act may be cited as the Income Tax
(Amendment) Act, 1996 (hereinafter it is referred to as the "Amending
Law"). It amends the Income Tax Act, 1993 ("the Principal Law") in
several substantiverespects and mak~s some technical corrections.

2.

Commencement

This section provides for the commencement of the Amending Law.
Subsection (1) provides that the Amending Law comes into operation on .
the date on which it is published in the Gazette. However, subsection (1)
is expressed to be subject to subsectiods (2) and (3) of the section. Under
these subsections, certain of the provisions in the Amending Law have a
commencement date which is different ITomthe date the Amending Law
is published in the Gazette. Subsection (2) provides that the amendments
in sections 10, 16-19 and 30 of the Amending Law are deemed to have
come into operation on 1 April 1993, being the date on which the
Principal Law came into operation. This is because these amendments are
in the nature of technical corrections. Subsection (3) provides that the
amendments in sections 4-9, 11-15, 21, 24, 31 and 32 of the Amending
Law are deemed to have come into operation on 1 April 1996, being the
start of the current year of assessment.

.,
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3.

Principal Law

This section defines "Principal Law" for the purposes of the Amending
Law as the Income TaxAct, 1993.

4.

Interpretation

This section amends section 3 of the Principal Law which is the general
definition section in the Principal Law.
The amendment includes a definition of "personal credit" in subsection
3(1) of the Principal Law. "Personal credit" is defined to mean the 'credit
allowed under section 73 of the Principal Law. The inclusion of the
definition is consequent upon the introduction of the personal credit in
place of the abatement.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996, being the date on
which the new personal credit comes into operation.

5.

Rate of Income Tax fo'r Resident Individuals

This section amends section 9 of the Principal Law which provides for the
rate of income tax applicableto resident individualtaxpayers.
Current Law
The amendments relate specifically to the concessional rate of tax
provided for expatriate taxpayers in subsection 9(3) of the Principal Law.
Under that subsection, the chargeable income of an expatriate taxpayer
which represents compensation for services rendered under an aid project
is subject to tax at the standard rate of tax (currently 25%). According to
the definition in subsection 3(1) of the Principal Law, an expatriate
taxpayer is a resident individual (other than a citizen or permanent
resident of Lesotho (see subsection 3(1) definition» who is employed or
engaged under a technical services contract (also defined in subsection
3(1». To quality for the exemption, the technical services must be
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rendered under an "aid project". According to the definition in subsection
9(4), an "aid project" is a "project financed by a foreign government or a
public international organisation through a grant or loan".
SummMYof Amendments
Section 5 of the Amending Law repeals the concessional rate of tax
provided in subsection 9(3) of the Principal Law. This is achieved by
omitting subsections 9(3), (4), and (5) from the Principal Law.
By virtue of subse~tion 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendments
This amendment is consequent upon the further reduction in personal
income tax rates included in the Amending Law and is deemed to come
into operation on 1 April 1996, being the start of the current year of
assessment.
6.

Chargeable Property Income of Minors

This section amends section 14 of the Principal Law which provicf:';;for
the calculation of the chargeable property inco~e of resident minors.'
Current Law
Under section 14, the chargeable property income of a resident minor is
the property income of the minor which is included in gross income less
deductions allowed under Division IV of Part IV relating to the earning of
the property income. This amount is then reduced "by a personal
deduction of M 1,000"; the personal deduction being in lieu of the section
73 abatement. The chargeable property income of a resident minor is
taxed at a flat rate of 40% under subsection 9(2) of the Principal Law.
Summary of Amendment
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Section 14 is amended by omitting the words "and reduced by a personal
deduction ofMl,OOO".
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
The amendment to section 14 is consequent upon the introduction of the
personal credit in place of the abatement (the personal deduction in
section 14 being the equivalent of the abatement in relation to the
chargeable property income of resident minors). Under the new paragraph
73(2)(a), a resident minor is allowed a personal credit of M400 to be
applied against the income tax' payable by the minor on chargeable
property income.
This amendment comes into operation on 1 April 1996, being the date on
which the new personal credit comes into operation.

7.

Farming

This section amends section 29 of the Principal Law which provides an
exemption for certain farming income.
Current Law
Under subsection 29(1), the income derived by a resident individual ITom
farming carried on in Lesotho is exempt ITomincome tax. By virtue of the
definition of "farming" in subsection (2), the exemption is only available
for primary farming operations, whether pastoral or agricultural.
Summary of Amendments
Section 29 is amended in several respects to confine the availabilityof the
exemption to income ITom subsistence farming. This amendment is
achieved by adding the word "subsistence" before the word "farming"
wherever it appears in the section. Subsection (2) has been amended so
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that it now provides a definition of "subsistence farming". Under that
definition, subsistence farming is primary farming operations, whether
pastoral or agricultural, where the output of the operations is principally
used for 0wn consumption.
Transitional rules are included in section 32 of the AmendingLaw.
By virtue of subsection 2(3) of the AmendingLaw, section 7 is deemed to
have come into operation on 1 April 1996.
ExQlanationof Amendments
The exemption in section 29 of the Principal Law continued the
exemption in paragraph 22(1)(m) of the Income Tax Act, 1981. The
exemption is largely for the purposes of administrativeconveniencein that
most farming operations in Lesotho are subsistence in nature. The
exemption recognises that subsistence farmers may make some sales of
produce in excess of their own needs and ensures that such sales do not
give rise to income tax consequences. Such sales are irregular and vary
trom year to year depending on the amount of the farmer's produce.
It is now apparent that resident individuals are undertaking commercial
farming operations in Lesotho which are benefiting from the section 29
exemption. There is no good policy reason why such persons should be
treated any differently to persons conducting other forms of commercial
activity. The amendments to section 29 in section 7 of the Amending
Law, therefore, ensure that the exemption is properly targeted to those to
whom it is intended to apply.
This is achieved by confining the exemption to income derived by a
resident individual trom "subsistence farming" carried on in Lesotho.
Subsection 29(2) of the Principal Law has been amended to provide a
definition of "subsistence farming". The amended definition ensures that
farming operations only qualifYfor the exemption where the output (ie.
produce) of the operations is principally used by the farmer for own
consumption. This is intended to reflect the essential meaning of
subsistence in that the total output of the operation is just enough to

1138

provide for the sustenance of the farmer and his or her immediate family.
The definition does not require exclusivity of use in this way; rather it
requires that the output be principally so used. This is intended to reflect
the reality that, in some seasons, there may1>ea small amount of output in
excess of the sustenance needs which the farmer may sell. Small sales in
these circumstances, therefore, will not deny the farmer the benefit of the
exemption.
This amendment is deemed to have come into operation on 1 April 1996,
being the start of the current year of assessment.
8.

Apportionment of Deductions

This section amends section 46 of the Principal Law which provides for
the apportionment of deductions between different classes of income.
Current Law
Subsection 46( 1) provides that a deduction n~latingto more than one class
of income must be reasonably apportioned among those classes.
Subsection 46(2) provides that the personal deduction allowed under
section 73 of the Principal Law to a resident individual is to be allocated
rateably to each class of income derived by the individual.
Summm:yof Amendment
Section 8 of the AmendingLaw repeals subsection 46(2).
By virtue of subsection 2(3) of the Amending Law, section 8 of the
AmendingLaw is deemed to have come into operation on 1 April 1996.
ExRlanationof Amendment
The amendment in section 8 of the AmendingLaw is consequent upon the
introduction of the personal credit in place of the abatement. As personal
relief is no longer provided for in the form of a deduction, the allocation
rule in subsection 46(2) is no longer necessary.
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This amendment is deemed to have come into operation on 1 April 1996,
being the date on which the personal credit comes into operation.

9.

Losses Carried Forward

This section amends section 47 of the Principal Law which provides rules
for the carry forward oflosses.
Current Law
Section 47 provides rules for the carry forward of losses, including the
quarantining of losses arising ITomparticular activities.
Summmy of Amendments
Section 47 has been amended by the addition of new subsections (6) and
(7) which provide for the quarantining of farming losses incurred by
individuals. Where the farming income of an individualtaxpayer is subject
to tax and the amount of that income is exceeded by the deductions
relating to that income, th~ excess may not be deducted against the
taxpayer's other income tor' the year of assessment, but rather may be
carried forward as a deduction in determining the taxpayer's chargeable
farming income in the next (and subsequent) years of asseS:mlent.
The new subsection (7) defines chargeable farming income and "farming"
for the purposes of the new subsection (6).
By virtue of subsection 2(3) of the Amending Law, section 9 of the
AmendingLaw is deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
The amendment to section 47 is consequent upon the amendments made
to section 29 of tht::Principal Law in relation to the exemption for farming
income. Where farming income is subject to tax, the new subsection 47(6)
provides for the quarantining of farming losses incurred by individual
taxpayers. A farming loss cannot be deducted against the non-farming
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income of the taxpayer, but rather may be carried forward to the next year
of assessment for deduction against the farming income of that year for
the purpose of calculating the chargeable farming income for that year.
The effect of the new subsection 47(6) is that farming losses may be
carried forward indefinitely until expired. The general rules for -the
allocation of deductions in section 46 will apply for the purposes of the
new subsection 47(6). "Farming" is defined in the new subsection 47(7) to
mean primary farming operations, whether pastoral or agricultural.
The quarantining rule in the new subsection (6) is of an anti-avoidance
nature. It is particularly intended to appiy to individualswho have a main
earning activity (either as a self-employedperson (eg. professional) or as
an employee) and who also carry on a small scale farming operation. The
rule prevents these persons ITomdeducting the farming losses against the
income ITomtheir main earning activity. In other words, it is intended to
prevent such a taxpayer ITom using the losses arising ITom what is
essentially a consumptive activity to shelter ITomtax the income arising
ITomthe taxpayer's main earning activity.
This amendment is deemed to have come into operation on 1 April 1996,
being the date ITomwhich non-subsistence farming income is subject to
tax as a result of the an1endmentin section 7 of the AmendingLaw.
10.

Long-Term Contracts

This section amends section 55 of the Principal Law which provides tax
accounting rules for the recognition of income under a long-term contract.
Current Law
Section 55 requires that income and deductions arising under a long-term
contract are to be recognised on the basis of the percentage-of-completion
method. Under subsection 55(1), the estimated profit arising under the
contract is brought to account as income on the basis of the percentage of
the contract completed during the year of assessment. The estimated
profit is calculated with regard only to amounts otherwise included in
gross income or allowed as a deduction (this profit is referred to below as
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"estimated chargeable profit"), Subsection 55(2) provides that the
percentage of completion for a year of assessment is based on the ratio of
contract costs incurred during the year of assessment to "estimated total
contract costs", An adjustment is made in the year of assessment in which
the contract is completed where the actual chargeable profit is greater or
less than the estimated chargeable profit.
The application of the percentage of completion method is illustrated by
the following example Taxpayer enters into a long-term contract to be completed
over four years of assessment. The estimated chargeable
profit on the contract is M1O0. This is included in gross
income for each year of the contract as follows Ye'ar

1

2

3

4

% completed

10%

20%

30%

40%

profitincluded

"

m gross
income

MlO

M20

M30

M40

If the actual chargeable profit on the contract is equal to
the estimated chargeable profit, then the above is
Taxpayer's final tax position in respect of the contract. If
the actual chargeable profit is, say, M120, then Taxpayer is
required to include an additional M20 in gross income in
the final year of the contract. Similarly, if the actual
chargeable profit is, say, M80, then Taxpayer is allowed a
deduction of M20 in the final year of the contract so that
only M20 (M40 - M20) is included in chargeable income
for that year,
Where a long-term contract gives rise to an "overall loss", subsection
55(3) gives the Commissioner the power to allow the loss to be carried
back to the preceding year of assessment and to be applied against the
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amount included in the gross income of the taxpayer under subsection
55(1) for that year, Subsection 55(4) provides that the carry back of an
overall loss is only permitted where the Commissioneris satisfied that the
taxpayer is unable to carry the loss forward under section 47 of the
Principal Law or is unable to obtain the benefit of the loss in another tax
jurisdiction, According to the definition in subsection 55(5), an overall
loss occurs where the deductions which would otherwise be allowed
under the Income Tax Act, 1993 in respect of expenses incurred under the
contract exceed the gross income arisingunder the contract.
Summary of amendments
Section 55 is amended in two respects. First, by adding the words "as
determined at the time of commencement of the contract" after "estimated
total contract costs" in subsection (2).
Secondly, it is amended in subsection (3) to allow a final year loss to be
carried back in accordance with the terms of that subsection. The concept
of "final year loss" is defined in subsection 55(5) and replaces the existing
concept of an "overall.loss", A final year loss occurs where the chargeable
profit estimated to be made under the contract for the purposes of
subsection 55(1) exceeds the actual chargeable profit (or loss) made under
the contract and the amount of the excess is gre~ter than the ani;Junt
included in gross income under subsection' 55(1) for the year of
assessment in which the contract was completed.
By virtue of subsection 2(2), these amendments apply ITom1 July 1993,
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Explanation of Amendments
These amendments are of a technical nature ensuring that section 55
applies in the manner originallyintended.
It is clear ftom the terms of the section (particularly having regard to the
loss carry back provision) that estimated total contract costs are to be
determined at the start of the contract. The amendment to subsection
55(2) ensures that this is the basis for determiningestimated total contract
costs.
The amendment to subsection 55(3) broadens the circumstances where
the loss cany-back rule applies. This is achieved by replacing the concept
of "overall loss" with the concept of "final year loss". "Final year loss" is
defined in subsection 55(5). While the concept of a final year loss includes
an overall loss, it also covers a situation where the actual chargeable profit
is less than the estimated chargeable profit and the amount of that
difference is greater than the amount included in gross income under
subsection 55(1) for the final year of assessment of the contract.
The problem which the amendment aims to overcome may be illustrated
by returning to the example above. If the actual chargeable profit under
the contract is M50, then it is necessary to write back M50 previously
included in gross income under subsection 55(1). This can only bp,done in
the final year of assessment of the contract. However, under the current
law, Taxpayer is left with a net loss ofMlO (M40 - M50) in the final year
of the contract. Under section 47 of the Principal Law, this may only be
carried forward. If, after completion of the contract, Taxpayer has no
income-producing activities in Lesotho, the loss is a terminal loss for
Taxpayer. The existing cany-back rule in subsection 55(3) will not apply
as there is no overall loss on the contract.
The amendment is intended to overcome this problem by treating the M10
as a final year loss which may be carried back under subsection 55(3). The
existing limitations on the carry back of a loss in subsection 55(4) will
apply to a finalyear loss.
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In the example, Taxpayer is required to include in gross income for the
final year of assessment of the contract the balance of the estimated
chargeable profit (M40). However, the write-back of M50 means that
there is a loss in the finalyear of the contract ofMIO. This is now referred
to as a final year loss and may be carried back to the previous year of
assessment. Consequently, Taxpayer has no chargeable income in the final
year of the contract and the chargeable income of the third year of
assessment is reduced to M20 (M30 - MlO). This ensures that the total
chargeable profit included in gross income under section 55(1) is M50
(MIO (year I), M20 (year 2) and M20 (year 3)).
As these amendments aim to ensure that section 55 operates in the
manner originally intended, subsection 2(2) of the Amending Law
provides that the amendments apply from 1 April 1993, being the date the
Principal Law came into force.
11.

Trading: Stock

This section amends section 56 of the Principal Law which provides rules
in relation to trading s~ock.
Current Law
Section 56 provides tax accounting rules in respect of trading stock.
Summary of Amendment
Section 56 has been amended by the addition of a new subsection (6)
which provides that the Minister may make regulations for the valuation
of trading stock in relation to farming.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
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Ex}2lanation of Amendment

The amendment of section 56 is consequent upon the amendments made
to section 29 of the Principal Law in relation to the exemption for farming
income. Where farming income is subject to tax, it is necessary to know
the value of trading stock on hand. The new subsection 56(6) provides
that the Minister may make regulations providing for the valuation of
trading stock in relation to farming operations. 'Where there are no
regulations in force, the normal rules for the valuation of trading stock in
section 56 apply.
This amendment is deemed to have come into operation on 1 April 1996,
being the date £Tomwhich non-subsistence farming income is subject to
tax as a result of the amendmentin section 7 of the Amendinglaw.
12.

Repeal 0.£Section 73 of the Principal Law

This section repeals the existing section 73 of the Principal Law which
provides resident individuals with an abatement and substitutes a new
section 73 which provides res~dentindividualswith a personal credit.
Current Law
Section 73 provides every resident individual with a personal deduction
referred to as an "abatement". The amount of the deduction depends on
the marital status of the individual and, if married, on the amount of
income derived by the individual's spouse. A resident individual who is
married and whose spouse's gross income does not exceed M500 is
entitled to a higher abatement than an unmarried individual or a married
individualwhose spouse's gross income exceeds M500.
The abatement, being a tax deduction, is included with the taxpayer's
other deductions in reducing gross income for the purposes of calculating
chargeable income. The income tax payable by the individual is then
determined by applyingthe rates of tax against chargeable income.
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Summmy of Amendment
The abatement is to be repealed and replaced by a personal credit.
The credit is allowed under the new subsection 73(1) to all resident
individuals other than a resident minor. A special rule applicable to
resident minors is provided for in subsection (2).
The amount of the credit allowed under subsection (1) is M2,640 which
applies to all resident individualsregardless of marital status. The credit is
applied to reduce the amount of income tax payable by the individual on
chargeable income. It is not refundable if the amount of the credit exceeds
the income tax payable by the individual; nor is any excess credit able to
be carried forward to the next year of assessment.
Subsection (1) does not to apply to a "resident minor". A resident minor
is an individual who is under 18 years of age at the end of the year of
assessment and who is a resident of Lesotho under one of the tests in
subsection 5(1) of the Principal Law. Subsection (2) provides a special
rule for resident minor~. Under paragraph (2)(a), a resident minor is
allowed a non.:.refundable"
personal credit of M400 to reduce the amount
of income tax payable on the chargeable property income of tlIe minor.
The chargeable property income of a minor is calculated according to
section 14 of the Principal Law. Under paragraph (2)(b), a resident minor
is allowed a non-refundable personal credit of M2,640 to reduce the
amount of income tax payable on the minor's other chargeable income (if
any). The amount of the credit allowed under.paragraph (2)(b) is reduced
by the amount of the credit allowed under paragraph (2)(a) for the year of
assessment. This ensures that the total credit allowed where a resident
minor has both chargeable property income and other chargeable income
does not exceed M2,640.
Subsection (3) provides that an individual who qualifies for the personal
credit for a period of less than twelve months is only allowed the credit on
a pro rata basis. This applies to the personal credit allowed under both
subsections (1) and (2).
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Subsection (4) allows a non-resident individualto whom subsection 12(2)
applies (ie. a non-resident engaged in a full-time employment or business
in Lesotho) to claim the personal credit.
By virtue of subsection 2(3), this amendment is deemed to have come into
operation on 1 April 1996.
Ex}21anationof Amendment

The amendment in section 12 of the AmendingLaw repeals the abatement
and replaces it with a non-refundable personal credit. The purpose of the
abatement is to exclude trom income tax, by way of a tax deduction, an
amount of income which is considered to be necessary for subsistence. It
is intended that this relief should primarily benefit low income taxpayers.
This intention, however, is better achieved by a tax credit rather than a
deduction. For this reason, it has been decided to replace the abatement
with a tax credit so as to better target the reliefto low income taxpayers.
In replacing the abatement with a tax credit, it has also been decided to
provide a single credit availabJe to all taxpayers entitled to the relief
regardless of marital status. This will simplify administration and
compliance particularly where taxpayers marry during the year of
assessment, and obviate arguments over marital status and the level of
income of spouses.
The special rule applicable to resident minors is consistent with the
substance of the current law 'where a personal deduction of M 1,000 is
allowed in calculating chargeable property income with the abatement
allowed on any other chargeable income adjusted accordingly (see the
example in the Explanatory Memorandum to section 14 of the Principal
Law).
Subsection (3) requires an individualwho qualifiesfor the personal credit
for a period of less than twelve months to apportion the amount of the
credit. For example, an individualwho becomes a resident of Lesotho on
1 July would' be entitled to a personal credit of M1,982 (274/365 x
M2,640) for that year of assessment. This subsection would also apply
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where a resident individual has died during the year of assessment (see
also subsection 84(2) as amended by the AmendingLaw).
Except where subsection (4) applies, the personal credit is only allowed to
a "resident individual". An individual is a "resident individual" if the
individual satisfies one of the tests of residence in section 5 of the
Principal Law. While the personal credit is not generally availableto nonresidents, a non-resident to whom subsection 12(2) applies is entitled to
the credit. Subsection 12(2) applies to non-residents who are engaged in a
full-time employment or business in Lesotho.
This amendment is deemed to have come into operation on 1 April 1996,
being the start of th~ current year of assessment.
13.

Calculation of Partnership Income or Loss

This section amends~section76 of the Principal Law which provides for
the calculation of partnership income or loss.
Current Law
Section 76 provides for the calculation of partnership income or loss. This
calculation involves a notional application of the income tax law to the
partnership on the assumption that it is a resident individual taxpayer for
the purposes of calculating the chargeable income of the partnership.
Where the notional chargeable income is positive, it is referred to as
"partnership income". Each partner is required to include their distributive
share of the partnership income in their gross income. Similarly, if the
notional chargeable income is a negative amount, then it is referred to as
"partnership loss". Each partner may claim their distributive share of the
partnership loss as a tax deduction.
Under subsection 76(1), partnership income or loss is to be calculated
without regard to, inter alia, the application of section 73 of the Principal
Law. As outlined above, the existing section 73 provides resident
individuals with an abatement in the form of a personal deduction. It is
necessary to f>xclude the application of section 73 in calculating
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partnership income or loss under the current law so as to ensure that the
abatement is taken into account at the level of the individual partners and
not in the calculation of partnership income or loss.
Summ.MYof Amendment

The reference in subsection 76(1) to "section 73" is deleted.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
The amendment ~o subsection 76(1) is of a technical nature being
consequent upon the introduction of the personal credit in place of the
abatement.

No credits of any-type are taken into account in the calculationof
partnership income or loss. The calculation is a notional calculation of the
chargeable income of the partner.shipwhich then forms the basis of the
allocation of the income or loss to individual partners under section 77.
The claiming of credits is an event which occurs after the calculation of
chargeable income and, therefore, in the partnership context, occurs at the
level of the partners after the section 77 of the Principal Law allocation of
partnership income or loss. With the move to a personal credit, it is now
no longer necessary to exclude the application of section 73 for the
purposes of calculating partnership income or loss. The new section 73
will now simplyno longer be relevant to such calculation.
This amendment is deemed to have come into operation on 1 April 1996,
being the date on which the personal credit comes into operation.
14.

Principles of Taxation for Trusts

This section amends section 81 of the Principal Law which provides the
basic rules for the taxation of income derived through a trust.
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Current Law
Subsection 81(3) provides for the calculation of trust income or loss. This
calculation involves a notional application of the income tax law to the
trust on the assumption that it is a resident individual taxpayer for the
purposes of calculating the chargeable income of the trust. Where the
notional chargeable income is positive, it is referred to as "trust income";
and where it is negative, it is referred to as "trust loss". This calculation is
then used as the basis for allocating liability for income tax on trust
income between the beneficiariesand trustee.
Trust income or loss is to be calculated without regard to, inter alia, the
application of section 73 of the Principal Law. As outlined above, the
existing section 73 provides resident individuals with an abatement in the
form of a personal deduction. It is necessary to exclude the application of
section 73 in calculating trust income or loss under the current law so as
to ensure that the abatement is taken into account at the level of the
individualbeneficiariesand not in the calculation of trust income or loss.
Summary of Amendment
,
.
The reference in subsection 81(3) to "section 73" is deleted.

By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
The amendment to subsection 81(3) is of a technical nature being
consequent upon the introduction of the personal credit in place of the
abatement. This amendment parallels that in section 13 of the Amending
Law applicableto partnerships.
As with the calculation of partnership income or loss, no credits of any
type are taken into account in the calculation of trust income or loss. The
calculation is a notional calculation of the chargeable income of the trust.
The claiming of credits is an event which occurs after the calculation of
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chargeable income and, therefore, occurs at the level of the beneficiaries.
With the move to a personal credit, it is now no longer necessary to
exclude the application of section 73 for the purposes of calculating trust
income or loss. The new section 73 will now simplyno longer be relevant
to such calculation.
This amendment is deemed to have come into operation on 1 April 1996,
being the date on which the personal credit comes into operation.
15.

Taxation of Estates of Deceased Persons

This section amends section 84 of the Principal Law which provides
special rules for the taxation of the estate of a deceased taxpayer in the
year of assessment in which the death of the taxpayer occurs.
Current Law
Under subsection 84(1), income derived by a taxpayer before the taxpayer
died is taxed to the executor or administrator of the deceased taxpayer's
estate as chargeable trust incom~. In calculating the amount of chargeable
trust income, subsection 84 (2) ensures that a deduction is allowed under
section 73 of the Principal Law for the abatement which would have been
allowed to the taxpayer if he or she was still alive; the amoont of
abatement being pro-rated under subsection 73(3)~
Summ!!lYof Amendment
Subsection 84(2) is omitted and replaced by a new subsection allowing
the executor or administrator a personal credit under section 73 of the
Principal Law in calculating the income tax payable by the executor or
administrator in respect of chargeable trust income taxable under
subsection 84(1).
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
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The amendment to subsection 84(2) is of a technical nature being
consequent upon the introduction of the personal credit in place of the
abatement.
The new subsection 84(2) ensures that the executor or administrator of a
deceased estate is entitled to take into account the personal credit allowed
under section 73 in determining the income tax payable on chargeable
trust income arising before the taxpayer died. The amount of the credit is
pro rated under the new subsection 73(3).
This amendment is deemed to have come into operation on 1 April 1996,
being the date on which the personal credit comes into operation.
16.

Interpretation

This section amends section 85 of the Principal Law which provides a
definition of "qualified income" for the purposes of Part VIII of Chapter
II of the Principal Law.
Current Law
Section 85 defines "qualified income" to mean manufacturing income
described in subsection 10(2) of the Principal Law, and the amount of any
dividends received from another resident company. The definition is
primarilyrelevant to subsection 87(1) of the Principal Law which provides
that no advanced corporation tax ("ACT") is payable on a distribution
made out of qualifiedincome.
Summary of Amendment
The definition of "qualified income" in section 85 is amended in relation
to concessionallytaxed manufacturing income. Under the new definition,
"qualified income" means the amount of such income less the income tax
payable on such income.

J
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By virtue of subsection 2(2), this amendment is deemed to have come into
operation on 1 July 1993, being the date the Principal Law came into
fprce.
ExQlanationof Amendment
The amendment is of a technical nature ensuring that section 85 applies in
the manner originallyintended.
Where the qualified income is concessionallytaxed manufacturing income,
the amendment ensures that the amount of the qualified income is the
after tax amount of such income.
As this amendment aims to ensure that section 85 operates in the manner
originally intended, subsection 2(2) of the Amending Law provides that
the amendment applies ITom 1 April 1993, being the date on which the
Principal Law came into force.
17.

Incorporation and Liquidation Roll..overs

This section amends section 91 of the Principal Law which provides rolloverTelief for certain transactions in the corporate context.
Current Law
Section 91 identifies two situations where a disposal of an asset is not
recognised for tax purposes. The first situation is where a person transfers
an asset to a company in exchange for a membership interest in the
company and, after the transfer, the transferor has a 50% or greater
membership interest in the company. In this situation, the transfer is not
treated as the disposal of an asset by the transferor for the purposes of the
Principal Law. However, the company takes over the adjusted cost base
of the transferor in respect of the asset transferred. This means that, on a
subsequent disposal of the asset by the company, the gain or loss that has
accrued since the transferor originally acquired the asset is taxed to the
company.
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The second situation is where a company is liquidated ("liquidated
company") and an asset is transferred to a corporate member of the
company ("transferee company") which held a 50% or more interest in the
liquidated company immediately prior to its liquidation. In this situation,
the transaction is not treated as a disposal of the asset by the liquidated
company and the transfer is ignored in applying section 90 of the Principal
Law. However, the transferee company takes over the adjusted cost base
of the liquidated company in respect of the asset transferred. This means
that on a subsequent disposal of the asset by the transferee company, the
gain or loss that has accrued since the liquidated company originally
acquired the asset is taxed to the transferee company.
Summary of Amendments
Subsection 91(1) is amended by adding the word "resident" before the
word "person" and before the word "company" wherever the words
"person" and "company" appear in the subsection.
Subsection 91(4) is amended by adding the word "resident" before the
word "company" in pi;lragraphs(a), (b), and (c).
By virtue of subsection 2(2) of the AmendingLaw, these amendments are
deemed to have come into operation on 1 April 1993.
ExQlanationof Amendments
These amendments are of a technical nature ensuring that section 91
applies in the manner originallyintended.
The purpose of section 91 is to provide relief to taxpayers by deferring the
recognition of any gain or loss arising on the transfer of an asset in certain
situations where there is no substantial change in the underlying
ownership of the asset. The amendments are intended to ensure that the
roll-over relief provided in section 91 cannot be used to take the asset taxfree outside Lesotqo's jurisdiction to tax. This is achieved by confining
the availabilityof the relief to persons and companies which are residents
of Lesotho. Consequently, for the purposes of subsection (1), the relief
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will only be availablewhere the asset is transferred by a resident person to
a resident company; and, for the purposes of subsection (4), the relief will
only be available where the asset is transferred between resident
comparues.
As these amendments aim to ensure that section 91 applies in the manner
originally intended and, in particular, that the relief provided to taxpayers
in the section is not abused, subsection 2(2) of the Amending Law
provides that the amendments apply from 1 April 1993, being the date the
Principal Law came into force.
18.

Reconstruction Roll-Over

This section amends section 92 of the Principal Law which provides rollover relief for corporate restructures.
Current Law
While section 91 of the Principal Law identifiestwo particular cases in the
corporate context where roll-over relief is available, there are many
situations where an asset may. be transferred between members of a
corporate group without there being any substantial change in the
underlying ownership of the asset. Instead of attempting to legisi~te for
every possible case, section 92 provides general roll-over relief in respect
of the transfer of an asset between companies as part of a corporate
restructure where there is no significant change in the underlying
ownership of the asset transferred.
Summary of Amendment
Section 92 is amended by adding the word "resident" before "company"
wherever it appears in the section, and by adding the word "resident"
before the word "companies" wherever it appears in the section.
ExQlanationof Amendment
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These amendments are of a technical nature ensuring that section 92
applies in the manner originallyintended.
As with section 91, the purpose of section 92 is to provide relief to
taxpayers by deferring the recognition of any gain or loss arising on the
transfer of an asset in certain situations where there is no substantial
change in the underlying ownership of the asset. The amendments made to
section 92 are intended to ensure that the roll-over relief provided cannot
be used to take the asset tax-free outside Lesotho's jurisdiction to tax.
This is achieved by confining the availability of the relief to transfers
between resident companies.
As these amendments aim to ensure that section 92 applies in the manner
originally intended and, in particular, that the relief provided to taxpayers
in the section is not abused, subsection 2(2) of the Amending Law
provides that t~ amendments apply from 1 April 1993, being the date the
Principal Law came into force.
19.

Lump Sum Payments Made by a Superannuation Fund

This section amends section 99 of the Principal Law which provides for
the taxation of lump sum payments made by superannuation funds.
Current Law
Under subsection 99(1), a lump sum payment made by a complying
superannuation fund is subject to a flat rate of tax of 25% of the gross
amount of the payment unless the payment is rolled over pursuant to
subsection 99(2) or the recipient of the payment elects for the payment to
be included in gross income and taxed at marginal rates.
Summary of Amendment
Subsection 99(1) is amended to provide that the recipient of the payment
for the purposes of the concessional rate of tax must be a member of the
fund or a dependant of a member where the member has died. For this
purpose, a definition of "dependant" has been added in the new subsection
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99(4). "Dependant" is defined to mean the spouse of the member or a
child under the age of 18 years.
By virtue of subsection 2(2) of the Amending Law, this amendment
applies from 1 July 1993, being the date the Principal Law came into
force.
ExQlanationof Amendment
The amendment is of a technical nature ensuring that subsection 99( 1)
applies in the manner originally intended. Subsection 99(1) is intended to
apply a concessional rate of tax to lump sum payments from complying
superannuation funds. This is an important part of the concessions
available to residents of Lesotho to encourage them to provide for their
own retirement. The concessional rate was only ever intended to apply to
payments made to members of the fund or, in the case of the death of the
member, a payment made to a dependant of the member. This is implicit
in the reference to "lump sum payment" which, in the context of
superannuation funds, ordinarilymeans a payment of benefits to a member
of the fund. The amendment is intended to make it clear that subsection
99(1) does not apply to any other payments made by a complying
superannuation fund.
As these amendments aim to ensure that subsection 99(1) operates in the
manner originally intended, subsection 2(2) of the Amending Law
provides that the amendment applies from 1 April 1993, being the date the
Principal Law came into force.
20.

Repeal of Section 102 of the Principal Law

This section repeals section 102 of the Principal Law which provides for
the taxation of contributions and payments under the Compulsory Savings
scheme.
Current Law
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Subsection 102(1) provides that an amount deducted pursuant to section
3 of the Compulsory Savings Act, 1974 is exempt from income tax.
Subsection 102(2) provides that the total amount paid pursuant to section
5 of the Compulsory Savings Act, 1974 in respect of deductions described
in subsection (1) made after 1 April 1994 is included in gross income.
Summary of Amendment
Section 20 of the Amending Law repeals section 102 of the Principal
Law.
By virtue of subsection 2(1) of the Amending Law, this amendment has
effect ITomthe date the AmendingLaw is published in the Gazette.
Explanation of Amendment
The amendment removes the tax concession available for compulsory
savings. The amendment will allow the Government to move away IToma
compulsory scheme to a voluntary scheme and is consistent with the
general policy of the Principal Law that the tax concessions available for
long-term savings are to be provided in relation to superannuation
contributions. Further, the change in tax treatment whereby contributions
to the scheme are made ITomafter tax income and the lump sum payout is
exempt will allow taxpayers to better plan their level of savings. Finally,
the change will benefit lower paid workers as such workers often do not
have sufficient chargeable income to be subject to tax but still face a tax
liability on their payouts. The proposed change is progressive in that, in
future, the lower paid will not be taxed on a lump sum payment for which
they have received no tax benefit on contribution to the Compulsory
Savings Scheme.
By virtue of subsection 2( 1) of the Amending Law, this amendment has
effect from the date the AmendingLaw is published in the Gazette.
21.

Foreign Tax Credit
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This section amends section 105 of the Principal Law which provides for
the foreign tax credit as the general means of providing residents with
relief iTom international double taxation in respect of foreign-source
income subject to tax in Lesotho.
Current Law
Subsection 105(2) limits the amount of the foreign tax credit to the
Lesotho income tax payable on the foreign-source income. The credit
limit is calculated by applying the average rate of Lesotho income tax to
the foreign-source income of a taxpayer reduced by any deduction
properly allocated to the income. The average rate of Lesotho income tax
is defined in subsection 105(6) to mean the Lesotho income tax on the
taxpayer's chargeable income (before-allowance of the foreign tax credit)
as a percentage of that income.
Summa!]:of Amendment
The definition of "average rate of Lesotho income tax" in subsection
105(6) is amended so as to take the personal credit into account in
calculating the average rate of Lesotho income tax. Consequently, the
Lesotho income tax on chargeable income is to be reduced by the
personal credit for the purposes of calculatingthe foreign tax credit limit.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
Ex12lanationof Amendment
The amendment to subsection 105(6) is of a technical nature being
consequent upon the introduction of the personal credit in place of the
abatement.
Under the current definition, the abatement is taken into account as a
deduction in calculating the amount of chargeable income for the
purposes of determining the average rate of Lesotho income tax. The
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amendment ensures that the new personal credit is taken into account in
determining the average rate of Lesotho income tax.
This amendment is deemed to have come into operation on 1 April 1996,
being the date on which the personal credit comes into operation.
22.

Repeal of Section 112 of the Principal Law

This section repeals section 112 and substitutes a new subsection 112 to
deal generallywith double tax agreements.
Current Law
Section 112 provides a reconciliation rule to resolve any inconsistencies
between the terms of
. the Principal Law and the terms of any treaty (such
as a Double Tax Agreement ("DTA")) or other international agreement to
which Lesotho is a party. Under this section, in the event of inconsistency,
the terms of the treaty or international agreement are given priority over
the terms of the Principal Law, apart from the application of the general
anti-avoidance provisions in Part XI of Chapter II of the Act.
Summary of Amendment
Section 112 is repealed and a new section 112 is substituted which deals
more generallywith double tax agreements.
Subsection (1) empowers the Minister of Finance, on behalf of the
Government of Lesotho, to enter into, amend or terminate a double tax
agreement with the Government of another country
Subsections (2) and (3) provide a mechanism for the collection of taxes
owed by any person in Lesotho to a foreign country where a request for
assistance in collection is made by the competent authority in that country
under a double tax agreement. Subsection (2) provides that where the
Commissioner receives such a request, the Commissioner may, by notice
in writing, require the person to pay the amount owing to the foreign
country to the Commissioner on the date specified in the notice. Where a
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person the subject of la subsection (2) notice fails to comply with the
notice, subsection (3) provides that the amount of tax owing to the
foreign country may be recovered by the Commissioner as if it were
Lesotho income tax.
Subsection (4) defines "double tax agreement" for the purposes of this
section. The term "double tax agreement" is defined inclusivelyso that it
otherwise has its ordinary meaning, namely an agreement with a foreign
government provi~ing for the relief of international double taxation and
the prevention of 'fiscal
evasion. In addition, the definition expressly
\
includes an agreement with a!foreign government providing for reciprocal
administrative assistance in the enforcement of tax liabilities.
By virtue of subsection 2(1), the new section 112 has effect from the date
the AmendingLaw is published in the Gazette.
Explanation of AmendJ?ent
The new section 112 deals generally with double tax agreements.
Subsection (1) empowers th~ Minister to enter into, amend or terminate a
double tax agreement with the Government or another country.
Subsections (2) and (3) re-enact the terms of section 112A of the
Principal Law which is repealed by section 23 of the Amending Law. The
purpose of repealing section 112A and re-enacting its terms in the new
section 112 is to include all provisions relating to double tax agreements
into a single section.
The new section 112 comes into operation on the date the AmendingLaw
is published in the Gazette.
23.

Repeal of Section 112A of the Principal Law

This section repeals section 112A of the Principal Law.
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Current Law

Section 112A was included in the Principal Law by Act No 2 of 1994. It
provides a mechanism for the collection of taxes owed by any person in
Lesotho to a foreign country where a request for assistance in collection is
made to the Commissioner by that country under an international
agreement.
SummMYof Amendment
Section 23 of the Amending Law repeals section 112A of the Principal
Law.
By virtue of subsection 2(1) of the Amending Law, this amendment has
effect from the date the AmendingLaw is published in the Gazette.
Ex}2lanationof Amendment
This is a technical amendment consequent upon the enactment of a new
section 112 to deal more. generally with double tax agreements. The
substance of the repealed seCtion 112A is included in subsections (2) and
(3) of the new section 112.
The repeal of section 112A has effect from the date the Amending Law is
published in the Gazette.

24.

Cases Where Return Not Required

This section amends section 129 of the Principal Law which provides for
those classes of case where a taxpayer is not required to file a return.
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Current Law
Paragraph 129(a) provides that no return of income is required IToma
resident individual whose gross income for the year of assessment is less
than the amount of the deduction allowed to the individual under section
73 (i.e. the personal abatement).
Summary of Amendment
Paragraph 129(a) is repealed and replaced by a new paragraph 129(a)
which provides that no return of income is required ITom a resident
individual where the income tax payable on chargeable income by the
individual for the year of assessment is less than the amount of the
personal credit allowed to the individual.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996.
ExQlanationof Amendment
The amendment to paragraph 129(a) is of a technical nature being
consequent upon the introduction of the personal credit in plac~of the
abatement.
The new paragraph 129(a) ensures that a taxpayer whose income tax
liabilityon chargeable income does not exceed the amount of the personal
credit is not obliged to file a return. As a technical matter, the reference in
the new paragraph 129(a) to "income tax payable on chargeable income"
is a reference to the income tax liabilitybefore allowance of the personal
credit. The reference to "income tax payable on chargeable income" also
means that final withholding taxes paid by the resident individual are not
taken into account for the purposes of determining whether the threshold
in the new paragraph 129(a) is reached. See, for example, subsections
158(2) and 159(2) of the Principal Law. This means, for example, that the
new paragraph 129(a) will apply to a resident individual whose only
income for the year of assessment is subject to a final withholdingtax.
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This amendment is deemed to have come iIito operation on 1 April 1996,
being the date on which the personal credit comes into operation.
25.

Instalments of Income Tax

This section amends section 150 of the Principal Law which provides for
a system of quarterly instalments of income tax on income which is not
subject to withholding of tax at source.
Current Law
Under subsection 150(5), each instalment of tax is credited against the
income tax assessed to the taxpayer for the year of assessment to which
the instalment relates. Where the instalments credited under subsection
150(5) exceed the income tax liability assessed to the taxpayer for the
relevant year of assessment, subsection 150(6) provides that the excess
may be applied by the Commissioner in reduction of any other income tax
due ftom the taxpayer with any further excess being refunded to the
taxpayer.
Summary of Amendment
Subsection 150(6) is amended to empower the Commissioner to apply
any excess of instalments over the assessed liability for a year of
assessment first against any other tax liabilityof the taxpayer, then against
any outstanding liabilityunder the Sales Tax Act, 1995, with the balance
(if any) to be refunded to the taxpayer.
By virtue of subsection 2(1) of the Amending Law, this amendment
applies ftom the date the AmendingLaw is published in the Gazette.
Exnlanation of Amendment
This amendment implements the policy decision to apply refunds payable
to a taxpayer under the income tax against any outstanding sales tax
liability,and vice versa in respect of sales tax refunds.
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The amendment applies to refunds payable under subsection 150(5) ITom
the date the AmendingLaw comes into operation.
26.

Repayment of Overpaid Tax

This section amends section 151 of the Principal Law which provides for
the refund of overpaid income tax.
Current Law
Section 151 provides for the repaymept of income tax to a taxpayer where
the Commissioner is satisfied that the tax has been overpaid. The section
is subject to the operation of the Principal Law. This means, for example,
that in relation to an overpayment of instalments of tax, the refund
provision in subsection 150(6) applies in priority to section 151. Similarly,
section 168(3) will apply in priority to section 151 ih relation to the
application of withholdingtax against the assessed liability.
Summary of Amendment
Subsection 151(1) has been amended to provide for the application of
overpaid income tax. A refund is to be first applied against any other tax
liability of the taxpayer, then against any outstanding liability under the
Sales Tax Act, 1995, with the balance (if any) to be refunded to the
taxpayer.
By virtue of subsection 2(1) of the Amending Law, thi.s amendment
applies from the date the AmendingLaw is published in the Gazette.
ExQlanationof Amendment
This amendment implements the policy decision to apply refunds payable
to a taxpayer under the income tax against any outstanding sales tax
liability,and vice versa in respect of sales tax refunds.
The amendment applies to refunds payable under subsection 151(1) ITom
the date the AmendingLaw comes into operation.
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27.

Payments to Resident Contractors

This section amends section 157 of the Principal Law which provides for
the withholding of tax at source from payments made to independent
contractors resident in Lesotho.
Current Law
Subsection 157(1) imposes an obligation on a person who makes
payments to a resident contractor to withhold tax at the rate of 5% of the
gross amount of any payment made to the contractor under a contract.
This obligation is subject to the threshold in subsection 157(3).
SummIDYof Amendment

Section 157 is amended by adding a mechanism for the Commissioner to
exempt contractors who comply with their income tax obligations from
being subject to withholding tax under subsection 157(1). This
amendment is achieved by adding new subsections (4)-(12) to section
157.
Subsection (4) provides that subsection (1) does not apply to payments
made to a resident contractor who is a complying contractor. "Complying
contractor" is defined in subsection (5) to mean a resident contractor who
has been issued with a certificate of exemption from withholding tax by
the Commissionerwhich certificate is stillvalid at the date of the payment.
A resident contractor seeking a certificate of exemption from withholding
tax, must apply in writing to the Commissioner under subsection (6).
Where a resident contractor has applied in writing, the Commissioner is
required under subsection (7) to issue the contractor with a certificate of
exemption if the Commissioner is satisfied of the matters listed in
paragraphs (7)(a)-(t). The concern underlying the matters listed is that the
resident contractor will meet its income tax obligations as to filing of
returns and payment of tax as required. Under subsection (8), a certificate
of exemption issued under subsection (7) remains in force for two years
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the date of issue. This is subject to the power of the Commissioner

to withdraw a certificate of exe~ption under subsection (10) (see below).

Where the Commissioner decides to refuse to issue a certificate of
exemption, subsection (9) obliges the Commissioner to give the resident
contractor written notice of the decision.
The Commissioner is empowered under subsection (10) to withdraw a
certificate of exemptionfrom withholdingtax at any time should the
Commissioner no longer be satisfied of the matters listed in paragraphs
(7)(a)-(t). The Commissioneris required under subsection (11) to give the
resident contractor a notice in writing of the decision to withdraw a
certificate of exemption.
Under subsection (12), a resident contractor who is dissatisfied with a
decision of the Commissioner not to issue a certificate of exemption or to
withdraw a certificate may only challenge that decision through the
objection and appeal procedures in Part III of Chapter IV of the Principal
Act. For this purpose, the decision of the Commissioner is treated as an
assessment.
By virtue of subsection 2( I), this amendment comes into force on the date
the AmendingLaw is published in the Gazette.
ExJ2lanationof Amendment
This amendment gives the Commissionerthe power to exempt a resident
contractorfrom beingsubjectto withholdingtax under subsection157(1)
where the Commissioner is satisfied that the contractor is complying with
its income tax obligations. The exemption is achieved through the
Commissioner issuing the resident contractor with a certificate of
exemption which may be quoted by the contractor to a person making
payments to the contractor (the "payer") thereby relievingthe payer of the
obligation to withhold tax from payments under the contract. The
Commissioner may only issue a certificate of exemption where the
Commissioner is satisfied that the contractor has complied, and will
continue to comply, with its obligations under the income tax law.
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A contractor who is not subject to withholding tax under section 157 will
be required to pay income tax on payments made under a contract under
the quarterly instalment system in section 150 of the Principal Law.
Where a contractor who has been issued with an certificate of exemption
subsequently fails to comply with its income tax obligations (including the
payment of an income tax instalment under section 150), the
Commissionerhas power to withdraw the exemption.
This amendment comes into operation on the date the Amending Law is
published in the Gazette.
28.

Adjustment on Assessment

This section amends section 168 of the Principal Law which provides for
the application of tax withheld at source.
Current Law
Under subsection 168(3), where the tax withheld at source under Part VII
of Chapter IV of the Principal Law exceeds the income tax liabili1.?°fthe
payee for the relevant year of assessment, the"excess is applied against any
other tax liabilityof the payee, with any further excess being refunded to
the payee.
Summf!!:Yof Amendment

Subsection 168(3) is amended to empower the Commissioner to apply
any excess of tax withheld over the assessed liability for a year of
assessment first against any other tax liabilityof the taxpayer, then against
any outstanding liability under the Sales Tax Act, 1995, with the balance
(if any) to be refunded to the taxpayer.
By virtue of subsection 2(1) of the Amending Law, this amendment
applies tfom the date the AmendingLaw is published in the Gazette.
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Explanation of Amendment
Tn,s amendment implements the policy decision to apply refunds payable
to a taxpayer under the income tax against any outstanding sales tax
liability,and vice versa in respect of sales tax refunds.
The amendment applies to refunds payable under subsection 168(3) ITom
the date the AmendingLaw comes into operation.
29.
Appointment of Commissioner and Deputy Commissioner of
Income Tax
This section amends section 200 of the Principal Law which provides for
the appointment of the Commissioner and Deputy Commissioner of
Income Tax.
The amendment is consequent upon the enactment of the Public Services
Act 1995.
30.

Amendment of Transitional Provisions in Principal Law

This section amends section 214 of the Principal Law which provides for
certain transitional arrangements consequent upon the introduction of the
Principal Law.
Under section 22(1)(p) of the Income Tax Act, 1981, lump sum payments
ITom superannuation funds were exempt ITom income tax. However,
under section 99 of the Principal Law, lump sum payments from
superannuation funds are subject to tax. For payments IToma complying
superannuation fund, the maximum rate of tax is the standard rate
(currently 25%); and lump sum payments ITom non-complying
superannuation funds are subject to tax at normal marginal rates. To
prevent section 99 of the Principal Law ITomtaxing that part of a lump
sum-benefitthat accrued prior to the Principal Law coming into operation,
subsections 214(13) and (14) exempt ITem tax the capital value of the
member's interest in the superannuation fund as at 31 March 1993. This is
calculated as the total of contributions to the fund in respect of the
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member as at that date plus the income that has accrued on those
contributions as at that date.
By virtue of subsection 2(2) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1993.
31.

Amendment of Schedules to Principal Law

This section amends the Second and Thi~dSchedules to the Principal Law
which Schedules provide for the rates of tax on resident individuals and
resident companies respectively.
The amendments to the Schedules implement the Government's policy
decision to reduce the income tax rates applicable to residen! individuals
and to resident companies.
By virtue of subsection 2(3) of the Amending Law, this amendment is
deemed to have come into operation on 1 April 1996, being the start of
the current year of assessment.
32.

Transitional Provisions

This section provides for transitional measures applicableto those resident
individualswho no longer qualify for the farming exemption as a result of
the amendment in section 7 of the AmendingLaw.
Subsection (1) ensures that assets held by such persons at the time the
amendments come into operation are given a cost base equal to their
market value at 31 March 1996. This applies to trading stock and other
assets the disposal of which will give rise to business income as defined in
section 19 of the Principal Law. Subsection (1) also applies to liabilities
owed by the person at the time the amendments come into operation.
Subsection (1), however, will not apply for the purposes of calculating a
depreciation or amortisation deduction under section 41, 44 or 45 of the
Principal Law; such deductions are the subject of subsections (2) and (3).
The purpose of subsection ( 1) is to ensure that when the asset is
subsequently disposed of or liabilityis realised, the individual will only be
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taxed in respect of the gain or loss accruing after the removal of the
exemption.
Subsection (2) provides that the amount of any depreciation deduction
allowed under section 41 of the Principal Law in respect of assets held at
the time section 7 of the Amending Law comes into operation is to be
calculated on the assumption that subsection 41(3) (i.e. single asset
depreciation) applied to the asset during the period before section 7 came
into operation. Consequently subsection (2) deals with depreciable assets
acquired by the individualbefore the removal of the exemption and which
are used in the production of farming income subject to tax. The
individualwill be able to depreciate the cost of the asset for tax purposes,
but on the assumption that subsection 41(3) of the Principal Law has
always applied to the asset. In other words, depreciation for the first year
of assessment in which the individual is subject to tax is based on the
adjusted cost base of the asset at the start of that year calculated on the
assumption that the single asset depreciation method has applied to the
asset from the date of its acquisition. This is illustrated by the following
example Farmer acquired a group 2 asset (see section 41(2) and the
Sixth Schedule to the Principal Law) on 1 September 1994
for MI5,000.
A group 2 asset has a declining balance depreciation rate
of 20%. If depreciation had been allowed for the 1994/95
year of assessment, then the amount of the depreciation
would have been 20% x M15,000 x 212/365 = Ml,742.
The adjusted cost base of the asset at the end of the
1994/95 year of assessment would have been M13,258
(M15,000 - Ml,742). The depreciation deduction for the
1995/96 year of assessment would have been 20% x M13,258 x 365/365 = M2,651.
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The adjusted cost base of the asset at the end of the
1995/96 year of assessment is MlO,607 (M13,258 M2,651). This is then the adjusted cost base at the start of
the 1996/97 year of assessment for the purposes of
allowing a depreciation deduction under section 41 for that
year.

Subsection (3) provides that the amount of any deduction allowed under
section 44 or 45 of the Principal Law in respect of intangible assets held
on, or start-up costs incurred before, the amendments come into operation
are to be calculated on the assumption that those sections had always
applied.

