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GOVERNMENT NonCE

NO. 23 OF 1994

INCOME TAX REGULATIONS, 1994
EXPLANATORY NOTES

This regulation-by-regulation commentary
provides an explanation of the Regulations
entitled the Income Tax Regulations, 1994.

1.

r

Citation

This regulation provides that the
Regulations may be cited as the Income Tax
Regulations, .1994 (hereinafter referred to as
the "Regulations"). The Regulations have been
made pursuant to section 212(1) for the better
carrying into effect of the purposes of the
Income Tax Order, 1993 (referred to as the
"Principal Law").

2.

Commencement
,G"

Apart from Part VII, the Regulations are
deemed to have come into effect on 1 April
1993, being the commencement date of the
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Principal Law. This is provided for in section
212(3) of the Principal Law.
Part VII of the Regulations comes into
operation on the date the Regulations are
published in the Gazette.

3.
~#

Interpretation

This regulation defines" Order" as used in
the Regulations to mean the Income Tax Order,
1993.

4.

Contractors

Regulation 4 amplifies the definition of
"contractor" in the Principal Law to add further
industries related to construction. Many of
these items would probably be included in the
definition of contractor apart from this
regulation and are listed here to remove doubt.

s.

~

Interpretation

This regulation provides definitions of
commonly used terms in Part III of the
Regulations.
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6. Deductions for Expenses Incurred in
Producing Employment Income
Pursuant to section 33(2) of the Principal
Law, regulations 6 to 12 set out the only
deductions allowed to taxpayers who are
employees. By virtue of section 46 of the
Principal Law, employee deductions are
deductible only from employment income.

c

Regulation 6 sets out the general threshold
requirements for an employee to be entitled to
deductions against employment income.

1.

The first requirement is that the expense
is incurred by the taxpayer in the course
of his or her employment. This test
will exclude expenses that are
essentially private or domestic in
character, or are incurred in order to
permit, though not in performing,
employment activities. Examples of the
latter would be commuting expenses or
child care expenses.

2.

The amount deductible is limited to the
amount that is reasonable and necessary
in order to procure the benefit sought by
the outlay. This test is intended to
qualify, for example, the possibility that

r
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the deductible payment is increased to
entitle the taxpayer to some other
benefit the cost of which would not be
deductible.

~

3.

The taxpayer must be able to
substantiate th~ amount (and other
features of the expenses) in accordance
with regulation 14.

4.

The total of the deductions claimed by
the taxpayer in any year must exceed
bOth-M2,500 and 5 % of the taxpayer's
gross income. This test is intended to
supplement the intention apparent in
section 129 that most citizens will not
have to file tax returns. It does this by
denying a deduction for small expenses.
In calculating the M2,500 threshold, the
taxpayer includes all allowable
employment expenses other than:

~

a.

the general abatement;

b.

employee contributions to
superannuation funds; and

c.

the deduction for educational
expenses. These expenses are
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fully deductible once they exceed
the Ml,OOOthreshold set in
regulation 8.
While the taxpayer's total expenses may
exceed the threshold, it is only the
expenses which are allowable as
deductions that enter the calculation of
the threshold.
lor

Example. A taxpayer's only
expenses for the year are travel
expenses of M2,OOOwhich the
taxpayer can substantiate, and
Ml,OOOwhich the taxpayer
cannot substantiate.
The taxpayer's expenses
do not exceed the
threshold and so none of
the M3, ()()()spent during
the year is allowable.
If the taxpayer could
substantiate the MI, ()()(),
the taxpayer's expenses
would exceed the
threshold and all of the
M3, ()()()spent during the
year would be allowable.

~
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5.

In addition, the taxpayer must claim the
deduction in the year in which the
expense or loss is incurred by the
taxpayer (section 33(1».

If the taxpayer is not able to meet anyone
or more of these conditions, no deduction is
allowable for the expense in the current year.

~

~

Where an expense or loss incurred is not
wholly attributable to the production of income
subject to tax, the taxpayer must apportion the
expense and is entitled to deduct only so much
of the loss or expense as is attributable to the
production of income subject to tax. Specific
apportionment rules are provided in regulations
7 (travel expense), 9 (motor vehicles), and 12
(home office).
It is necessary to apportion expenses
claimed by a taxpayer who is an employee and
also earns business or investment income (for
example a person who is an employee and parttime consultant). Expenses incurred by such a
person must be allocated between the types of
income earned in accordance with section 46 of
the Principal Law. Where the expense is
related solely to the taxpayer's consulting
activities, the person will be entitled to claim
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deductions for expenses beyond those listed.
Any expense which is solely attributable to the
taxpayer's employment income is subject to the
limitations set out in these regulations.
Expenses which relate to both must first be
apportioned between the classes of income and,
to the extent that the expense is attributable to
employment income, is then also subject to
these limitations.
Example. A taxpayer is employed as an
accountant four days per week and also
runs a small private practice preparing
tax returns for several small businesses
which takes about one day each week.
The taxpayer purchases a small
computer to help in preparing those
returns.

r
....

This expense is solely
attributable to the consulting
work and is depreciable under
section 41 of the Principal Law.
The taxpayer subscribes to an
accounting journal to keep abreast of
current accounting developments.
The expense is partly attributable
to the employment and to the

P'
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consulting work. The expense
should be apportioned. If, when
the proportion related to the
production of employment income
is added to the taxpayer's other
deductions, the taxpayer's total
deductions are still below
M2,500, that part of the
deduction is not effectively

allowable.

--~
7.

~

Travel Expenses

This regulation provides that travel
expenses incurred by a taxpayer in the course
of his or her employment are an allowable
deduction. Under the definition of "travel
expenses" in regulation 5, allowable travel
expenses include only fares, registration fees
for any conference, seminar or convention,
meals while travelling, accommodation and
other expenses incidental to travel. Incidental
expenses would include taxi fares, telephone
calls and so on. The taxpayer's actual
expenses for meals, accommodation and
incidental expenses are allowable subject again
to the usual requirements as to substantiating
expenses.
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By virtue of the definition of "travel
expense", no deduction is allowed for any
travel expense or any portion of a travel
expense attributable to a relative accompanying
the taxpayer. Further, no deduction is allowed
for expenditure on entertainment incurred by
the taxpayer, whether in entertaining him or
herself or another person.
Where a taxpayer incurs an expense which
is partly attributable to another person, the
expense is simply divided equally between all
the persons to whom it relates under subregulation (2).

r

Example. The taxpayer visits Durban
on business and takes her spouse. The
hotel room that the taxpayer would have
stayed in if she had travelled alone costs
the equivalent of M150 per night.
Instead, she takes a larger room at
M200 per night.
The taxpayer is entitled to deduct
MlOO.

.
Where the whole of a taxpayer's time is not
devoted to the taxpayer's employment
activities, all of the travel expenses in relation
to the trip are added and then apportioned on a
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"

daily basis. The distinction between
employment-related and private activity is made
on the basis of the primary activity of each day
during the trip. If the taxpayer is not primarily
engaged in business activities on a particular
day, the expenses for that day will be included
in E, and that day will enter the calculation of
TD in the formula but not ED. If the taxpayer
is primarily engaged in business activities on a
particular day, the expenses for that day will be
included in E, and that day will enter the
calculation of both TD and ED in the formula.

Two rules are included to identify what is
"employment activity". Time spent travelling
is regarded as being employment activity. In
addition, weekends ana public holidays will be
deemed to be wholly devoted to employment
activities where the employee undertakes
employment activities on the days before and
after the weekend or public holiday.

~

Example. The taxpayer leaves home on
Monday to drive (in the employer's car)
to Johannesburg, Cape Town and
Durban to inspect factories, meet with
suppliers and attend a conference. The
trip will take five days starting on
Monday morning. The taxpayer is
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planning to visit friends on Wednesday
afternoon and will stay in Durban on
Saturday to see a football match, driving
home on Sunday.
The expenses of the trip will be
aggregated and apportioned.
Neither Saturday nor Sunday will
be treated as a private day
because the taxpayer is travelling
on Sunday and Saturday is
preceded and succeeded by a day
on which the employee is
engaged on employment
activities. Wednesday may be a
private day depending on what
the employee does on Wednesday
morning.

8.

r

Education Expenses

Education expenses are an allowable
deduction, subject to restrictions about the type
of expense, the type of education and the
amount incurred in the year.
r--"
These expense are only allowable where the
sum of the expenses incurred exceeds a
threshold of M 1,000 in a year. Where the
threshold is exceeded, all the expenses are
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allowed; where the threshold is not exceeded,
none of the expenses are allowed.

~

The only expenses that are deductible under
this regulation are enrolment fees, tuition fees,
examination fees, and the cost of books,
stationery and any other materials purchased by
the taxpayer in order to undertake his or her
study.
The education must be undertaken by the
taxpayer in order to maintain or improve skills
and knowledge which the taxpayer requires in
his or her current employment. This test
operates in conjunction with the test in section
33(4)(d) preventing deductions for educational
programmes that lead to the award of a degree
or diploma. Expenses for this kind of
education would, however, be allowable under
section 39 if incurred by an employer and at
the rate of 125% of the expenditure.
9.

,

Motor Vehicle Expenses

Motor vehicle expenses incurred by a
taxpayer for the use of a motor vehicle by the
taxpayer in the course of his or her
employment are an allowable deduction.

260

By virtue of the definition of "motor vehicle
expenses" in regulation 5, the taxpayer will be
entitled to claim as a deduction the expenses or
losses incurred by the taxpayer operating and
maintaining the vehicle as well as lease
payments or interest on borrowed money.
Further, a taxpayer who owns the vehicle can
also claim depreciation at the appropriate rate.
Where the motor vehicle is not used
exclusively for the production of assessable
income throughout the year of assessment, the
taxpayer must apportion the motor vehicle
expenses. The method of apportionment is at
the election of the taxpayer. While the choice
is at the election of the taxpayer, the
substantiation requirements for each method
will differ so that a taxpayer will probably not
be able to change between the two methods at
will.
Method 1. The taxpayer may claim as a
deduction either a proportion of the total motor
vehicle expenses in accordance with the
proportion of employment-related kilometres
travelled by the vehicle during the year.
Method 2. The taxpayer may claim M 1 for
each kilometre travelled by the motor vehicle
during the year of assessment on employmentrelated travel.

r

r"
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10.

Technical and Trade Books and
Journals

Expenses incurred by a taxpayer for books,
journals, and other publications on topics
relevant to the taxpayer's current employment
and used by the taxpayer in his or her
employment are an allowable deduction.

~

11.

Subscriptions to Associations

Expenses incurred by a taxpayer for
subscriptions to any trade or professional
association, including a trade union, are an
allowable deduction.

12.

Home Office Expenses

Generally, no deduction is allowable for
expenditure attributable to the use by a
taxpayer of his or her principal place of
residence to produce employment income.

,

The only occasion when home office
expense incurred by an employee taxpayer will
be allowable is where the taxpayer meets two
conditions. First, the employee must use a
discrete portion of the principal place of
residence exclusively and on a regular basis as
his or her principal place of work. This
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requirement would preclude an employee
claiming a deduction for a room which is used
for several purposes including, on occasions,
an office. It would also prevent a taxpayer
claiming a deduction where he or she has
another principal office at the employer's
premises. Second, the employee must use the
office for the convenience and at the request of
the taxpayer's employer. Unless both of these
requirements are met, an employee is not
entitled to a deduction for a home office
expense. Where both requirements are met,
the taxpayer will be entitled to deductions for
the expenditures listed.
Since home office expenses are often in part
related to private consumption, an
apportionment rule is set out. The first
question is whether the expense is solely related
to the home office. Some expenses may meet
this requirement such as telephone calls on a
separately metered telephone line, or
depreciation of the desk in the home office.
Where the expense does not relate exclusively
to the home office, it is apportioned using the
floor area of the residence and home office.
This method is used even for those expenses
which are unrelated to floor area (such as
electricity where there is not a separate meter).

r

~
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13.

c-..
~

Private Expenses

Regulation 13 provides an apportionment
rule to determine the extent to which travel,
motor vehicle and home office expenses are
allowable as deductions where they are incurred
by individuals in the production of business
income. The general approach is that, for
these expenses, individuals producing business
income will be entitled to the same deduction
as employees.
It is important to note that the regulation
only applies to:
a. certain expenses (ie, travel,
motor vehicle and home office
expenses);
b. these ex'penses when incurred
in the production of business
income; and
c. these expenses when incurred
by individuals.

';

Paragraph (e) requires that paragraph (b) of
the definition of "home office" in regulation 5
is disregarded. This is necessary because the
requirement in that paragraph is irrelevant to
the earning of business income.
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14.

Substantiation

Regulation 14 sets out the means of
complying with the rule contained in section
169 of the Principal Law that a taxpayer
maintain records necessary for determining the
taxpayer's chargeable income. The general
rule, applicable to all taxpayers is that no
deduction is allowable to a taxpayer unless he
or she can substantiate the incurring and the
amount of any loss or expenses by documentary
evidence.

r

Two specific rules are set out defining the
necessary documentary evidence for travel
expenses and motor vehicle expenses. The
rules apply where the expense is claimed as a
deduction in the production or either
employment or business income.
The documentary evidence required to
substantiate a travel expense consists of two
items: a travel diary (in all cases) and the
taxpayer's receipts (where receipts are
necessary).
The travel diary must be a contemporaneous
record of the taxpayer's activities during a trip.
That is, it should be kept and noted-up on each
day of a trip. The travel diary must be kept by

r'
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the taxpayer and show the dates of departure
and return for a trip; the destination or locality
of travel; and for each day of travel, the
activities undertaken by the taxpayer while at
the travel destination. The diary is also the
"documentary evidence" of small expenses
which cannot practicably be documented.

A

In addition to the diary, the taxpayer must
obtain and keep a receipt for any expense
which is not a documentable expense. To be a
"receipt" for these purposes, the document
must be prepared by the person to whom the
taxpayer incurred the expense setting out the
nature of the expense, the amount incurred, and
the date on which the expense was incurred.
Paragraph (3) states that it is necessary to
have receipts for' travel expenses which are
fares, registration fees, or accommodation. It
is also necessary to have a receipt for any
travel expense which exceeds M50.

";

The documentary evidence required to
substantiate a motor vehicle expense is at the
election of the taxpayer but will depend upon
whether the taxpayer is claiming a deduction
for all (or a proportion) of his or her total
motor vehicle expenses or is instead, claiming
the flat amount of M 1 per kilometre.
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Where the taxpayer wishes to claim total
expenses, the taxpayer must keep a log book of
the travel undertaken by the vehicle and the
expenses incurred on that day. The log book
must be kept daily. The log book must show
the total distance travelled by the vehicle on
that day; the distance travelled by the vehicle
on employment-related travel; the destination
and taxpayer's purpose for each trip; and the
expenses incurred in relation to the motor
vehicle on that day.

r---

Where the taxpayer is claiming a deduction
under paragraph (2)(b) of regulation 8, the log
book need only be kept in relation to individual
trips. It must be kept on the date of each trip
the cost of which is claimed as a deduction.
The log.book must show the distance travelled
by the vehicle on employment-related travel;
the taxpayer's destination; and the taxpayer's
purpose for the trip.
15.

Annuities

Section 38 of the Principal Law continues
the deduction which existed under the former
Act for an annuity paid to a former employee
of the taxpayer or to a dependent of a former
employee. The deduction is limited to MI ,200
per annum.

#-
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16.
Accounting for Income from
Insurance
Regulation 16 continues the accounting
regime which existed under the former Act for
reporting and calculating income from
insurance other than life assurance business
(which is dealt with in other Regulations).

~

17.

Cost Base

Regulation 17 provides further rules to
determine the cost base of a business or
investment asset to a taxpayer. These rules
supplement the general rule in section 60 of the
Principal Law that the cost base of an asset is
its tax cost.
Where a taxpayer receives an asset and will
be subject to tax on the receipt of the asset, the
amount or value included in income becomes
one item in the cost base of the asset.

~

Example. A taxpayer exchanges 100
items of stock for a machine with a
value of MlO,OOO.
When the taxpayer eventually
sells the machine, he or she will

have a tax cost in that machine
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of M1O, 000 because the taxpayer
will be assessable on that amount
as consideration received in kind
on the disposal of the trading

stock.
A similar rule applies where the receipt of
the asset represents income which is treated as
exempt income. The amount or value which is
exempt income will be the asset's tax cost.

r'

Under paragraph (2), an asset acquired by a
beneficiary or a legal personal representative of
a deceased person, is deemed to be acquired
for the adjusted cost base of the asset in the
hands of the deceased at the date of death of
the deceased.
The cost base of a bonus share is the sum
of any amount payable by the taxpayer in
respect of the share (such as an exercise price
or the balance payable if the share is issued
partly-paid), and so much of its paid up value
as is treated as a dividend.
The cost base of a licence or lease is any
expenditure incurred by the licensee or lessee
in respect of the grant of the licence or lease.
This rule precludes an argument that a lease,
for example, represents a part-disposal of the

fi'~
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underlying land (allowing the lessor to recover
part of its cost base in the land under section
60(7) of the Principal Law). The lessee's
expenditure for these purposes will include any
amount of the lessor's costs (such as the legal
costs of drawing up the lease) that the lessee is
required to pay for the lease.

.

.~.

The cost base of an option is the
expenditure incurred by the taxpayer in respect
of the grant of the option. Again, the lessee's
expenditure for these purposes will include any
amount of the grantor's costs that the grantee is
required to pay for the grant.
18.

~

Inflation Adjustment

Section 60 of the Principal Law introduces
an inflation adjustment for an investment asset
which is an interest in immovable property held
by the taxpayer for more than 12 months. If
the asset disposed of is not this kind of asset or
has not been held for a sufficient period of
time, no indexation occurs. In addition,
indexation does not increase the size of any
loss incurred on the sale of an investment asset
under section 62(3). In those circumstances the
taxpayer's cost base is calculated under the
ordinary rules without indexation.
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Where the indexation adjustment applies,
the taxpayer's cost base is the total of all items
which increase the cost base of the asset. Each
item in the cost base is indexed for inflation
using the formula:
CPID
CB x
CPI A

r

where CB is the amount of the item of cost or
expense incurred after 1 April 1993
included in the cost base of the asset
(and in the case of an asset owned by
the taxpayer on 1 April 1993, the
market value of the asset on that date);
CPI D is the consumer price index
number last published prior to the date
on which the asset was disposed;
CPI A is the consumer price index
number last published prior to the date
on which the relevant item of cost or
expense was incurred (but if that
number is less than CPI 0, then CPI
D).

f'~
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No adjustment is made to the cost base of
an asset where there is overall deflation
between the time at which the item of expense
was incurred and the time of disposal. This is
provided by stating that where CPI D is less
than CPI A, then CPI A is used in the formula
instead of CPI D.

-~

Paragraph (2) defines the "consumer price
index number" to mean the consumer price
index number published by the Bureau of
Statistics indicating weighted changes in the
prices of consumer goods, services and
,commodities within Lesotho. In each case, it is
the consumer price index number last published
prior to incurring the item of expense or the
disposal of the asset that is relevant to the
calculation.
Paragraph (3) deems the cost of an
improvement made to an asset to be incurred at
the time of completion of the construction of
the improvement.

~

Paragraph (4) provides that no adjustment is
to''be made for inflation in respect of an asset
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or an improvement to an asset which is
depreciable. Industrial buildings depreciable at
5 % under the Sixth Schedule would be
excluded from indexation.
Example 1. A taxpayer purchasesa
building for MlOO,OOOon 5 December
1993, borrowing M40,000 to help pay
the price. The taxpayer immediately
begins a major renovation project
repainting, demolishing and
reconstructing walls, and installing an
air conditioning system. The work is
completed in March 1994. The work
costs M25,000, including M4000 for the
cost and installation of the air
conditioning system. In June 1994 the
,taxpayer spends M2,000 to install a
large fence around the property. In
January 1995, the taxpayer sells the
property for M200, 000.

r

Assume that the relevant indexation
numbers are:

1993
1994

1995

October
January
April
July
October
January

180
190
205
210
215
220

N
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Each item (other than the air
conditioner) is indexed from the
time that it is incurred using the
immediately preceding indexation
number. The air conditioner is

includedat its currenttax cost ie, cost less depreciation already

allowed.

~

Sale price
200,000
Less
Price 100,000 x (220/180) 122,222
Imp'ment21,000 x (220/190) 24,315
Air conditioner (depreciated
value on disposal, say)

3,600

Fence 2,000 x (220/205)

2,146

Gain on disposal

"
..

47,717

Example 2. Assume the same facts as
Example 1, but the taxpayer sells the
property for M120,OOO.
The taxpayer makes a loss on
disposal so that the amount of
the loss is calculated using tax
cost without indexation.
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Saleprice
Less
Cost Price
Improvement
Air conditioner (depreciated
value on disposal, say)
Fence
Loss on disposal

120,()()()
100, ()()()
21, ()()()

3,600
2,()()()

6,600
rr

Example 3. Assume the same facts as
Example 1, but the taxpayer sells the
property for M130,OOO.
The taxpayer makes neither a
gain nor loss on disposal. The
taxpayer has sold for an amount
that tecovers costs but there is
no gain once the amount of
inflation during the period is
considered. The effect is a nil
transaction from a tax point of
view.
Example 4. Assume the same facts as
Example 1, but the taxpayer sells the
property for M200,OOOon 25 November
1994.

{\0
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The taxpayer has not retained the
asset for 12 months prior to sale.
The taxpayer's gain is calculated
using tax cost unadjustedfor
inflation.

Saleprice
Less
CostPrice

--Pt

Improvement
Air conditioner
(depreciated value
on disposal, say)

Fence
Gain on disposal

19.

~

200,000
100,000
21,000

3,600
2,000
73,400

Amount of Tax Withheld

Section 156(1) of the Principal Law
provides that an employer must withhold tax
from a payment of employment income to an
employee as prescribed in the regulations.
Similarly, section 159(1) of the Principal Law
provides that a trustee or fund manager of a
superannuation fund must withhold tax from a
lump sum or periodic payment made to a
beneficiary as prescribed in the regulations.
The purpose of regulation 19 is to prescribe the
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rate of withholding for the purposes of sections
156 and 159.
Sub-regulation (1) provides that a
withholding agent obliged under section 156 or
159 to withhold tax from a payment of
employment income or a superannuation
payment made to a payee being an employee or
a beneficiary must withhold tax in accordance
with this regulation. "Withholding agent" takes
its meaning from section 3 of the Principal
Law. In the case of employment income, it
means an employer (also defined in section 3);
and in the case of a superannuation payment, it
means the trustee or manager of the fund.
"Employment income" takes its meaning from
section 18 of the Principal Law.
"Superannll;ationpayment" means either a lump
sum payment or a periodic payment being a
pension or annuity paid by a superannuation
fund.

r

Sub-regulations (2)-(7) provide the formulae
for calculating the amount of tax to be withheld
where \~.

(1)
employment income or a
pension or annuity is paid to the
payee either monthly,
fortnightly, or weekly; and
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(2)
the payee has furnished
the withholding agent with an
employee or beneficiary
declaration as the case may be.

~

~

The amount of tax to be withheld under
these sub-regulations takes into account the
deduction (if any) allowed under section 73 of
the Principal Law (abatement) and under
section 95(2) (employee contributions to a
superannuation fund) of the Principal Law and
is to be calculated on a cumulative basis.
Consequently, absent employee deductions
under section 33 of the Principal Law, the total
tax withheld for the year of assessment under
these sub-regulations equals the taxpayer's
liability for the year. It is for this reason that
such taxpayers are not obliged to file a return
under section 129 of the Principal Law. Where
employee deductions are claimed, the taxpayer
will have to file a return so as to obtain a
refund of tax overpaid through the withholding
tax system.
The calculation of the amount of tax to be
withheld for a period (referred to below as the
"current period") under these sub-regulations
involves three steps.
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Step one: calculate the annualised amount
of chargeable income of the payee based on the
payment made in the current period, payments
made in previous periods during the year of
assessment and the deductions claimed by the
taxpayer under sections 73 and 95(2) of the
Principal Law in the taxpayer's employee or
beneficiary declaration.
Step two: calculate the amount of tax
payable on the annualised chargeable income of
the payee according to the rates of tax in the
Second Schedule to the Principal Law.

~

Step three: subtract from the amount of tax
payable as calculated under step three the
amount of tax withheld in the previous periods
during the year 9f assessment and divide the
resulting figure by the number of periods left in
the year of assessment including the current
period to give the amount of tax to be withheld
for the current period.
The operation of the withholding system in
the case of a resident employee paid monthly is
illustrated by the following example.

(i."""
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Example

~

Employee is married with a nonworking spouse and has an annual salary
of M36,000 for the 1993/94 year of
assessment paid monthly. Employee is
committed to contributing 10% of his
salary (M3,600) to an employer
superannuation fund. In April 1993,
Employee is paid M3,000.
SteQ one
The annualised chargeable income of

employeeis ((M3,000 + MO)x 1211)- Mll,592 =
M24,408.
SteQ two
The tax payable according to the Second
Schedule rates on the annualised amount
of chargeable income is M6,543.

~

SteQ three
The amount of tax to be withheld from
the monthly payment is -
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M6.543 - MO = M545.
12
Assume that in May Employee is also paid
M3,000.
SteQ One
The annualised chargeable income of Employee
IS -

~-

«M3,000 + M3,000) x 1212)- M11,592 =
M24,408
SteQ two
The tax payable according to the Second
Schedule rates on the annualised amount of
chargeable income is M6,543.
SteQ three
The amount of tax to be withheld from the
monthly payment is M6.543 - M545

11

= M545.

i~;
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Assume that Employee is paid M3,000 a month
until March when a thirteenth month bonus of
M3,000 is paid.
SteQ One
The annualised chargeable income of
Employee is -

!,~

((M6,000 + M33,000) x 12/12) - Mll,592 =
M27,408.
SteQtwo
The tax payable according to the Second
Schedule rates on the annualised amount of
chargeable income is M7,593.
SteQthree
The amount of tax to be withheld from the

monthlypayment is M7.593 - M5995 = M1598.
1

~

Where an employee changes employment
during the year of assessment, the employee's
former employer must give the former
employee a statement under sub-regulation
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Assume that Employee is paid M3,000 a month
until March when a thirteenth month bonus of
M3,000 is paid.
SteQ One
The annualised chargeable income of

Employeeis -

4t

((M6,000 + M33,000) x 12/12)- Mll,592 =
M27,408.
SteQtwo
The tax payable according to the Second
Schedule rates on the annualised amount of
chargeable income is M7,593.
SteQthree
The amount of tax to be withheld from the

monthlypayment is -

l'

M7.593 - M5995
1

=

M1598.

Where an employee changes employment
during the year of assessment, the employee's
former employer must give the former
employee a statement under sub-regulation
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(11). This statement sets out the amount of
employment income paid to the departing
employee, tax withheld from that income, and
the period of employment during the current
year of assessment. Under sub-regulation (12),
the employee must give this statement to his or
her new employer who is obliged to take the
amounts recorded in the statement into account
in applying sub-regulations (2)-(7) to payments
made to the new employee for the balance of
the year of assessment. Where an employee
has changed employment several times during
the year of assessment, the sub-regulation (11)
statement of a former employer must include
amounts taken into account by that employer
under sub-regulation (12) during the year of
assessment.

r

The purpose of sub-regulations (11) and
(12) is to ensure that the cumulative basis for
calculating withholding tax deductions under
sections 156 of the Principal Law applies where
an employee changes employment during the
year of assessment.
Sub-regulation (8) prescribes the rate of
withholding where employment income or a
periodic superannuation payment is made to a
non-resident or to a resident who has not given
the withholding agent an employee or

I'~'
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beneficiary declaration. Tax is to be withheld
from such payments at the standard rate of tax
which at the time the regulations came into
force was 25 %. For a non-resident, this is
consistent with section 12 which imposes tax at
the standard rate on the Lesotho-source income
of non-residents.

{.-..
.1."

~

Where sub-regulation (8) applies to a
resident, it means that the employment income
or periodic superannuation payment is a
secondary source of income, the primary
source being income from another employment
or a periodic payment from another
superannuation fund.
Sub-regulations (9) and (10) deal with
withholding fr~m a lump sum superannuation
payment. Under sub-regulation (9), tax is to
be withheld from a lump sum superannuation
payment made by a complying superannuation
fund to a beneficiary (whether resident or nonresident) at the standard rate of tax. For
resident beneficiaries, this is consistent with
section 99(1) of the Principal Law which
subjects such payments to tax at the standard
rate of tax; and for non-residents, this is
consistent with section 12 of the Principal Law.
Sub-regulation (9) also applies to lump sum
payments made by a non-complying
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superannuation fund to a non-resident
beneficiary. Again this is consistent with
section 12 of the Principal Law.
Under sub-regulation (10), the amount of
tax to be withheld from a lump sum payment
made by a non-complying superannuation fund
to a resident beneficiary is calculated according
to the rates in the Second Schedule to the
Principal Law.

r
.....

20.

Employee Declaration

This regulation provides a mechanism for
employees to have their entitlement to
deductions under sections 73 (abatement) and
95(2) (contributions to complying
superannuation funds) of the Principal Law
taken into account in calculating the amount of
tax to be withheld under section 156 of the
Principal Law from payments of employment
income. These are the only deductions that
may be taken into account for the purposes of
withholding under section 156. The employee
must file a return to claim any other
deductions.
An employee who wishes to have these
deductions takf .ito account must provide his
or her employer with an employee declaration

~
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that, inter alia, includes a statement as to the
amount of these deductions claimed by the
employee for the year of assessment. Where
the employee's circumstances change during the
year of assessment in a way that affects the
amount of the deduction allowed under sections
73 or 95(2) (see regulation 23(2)), the
employee must withdraw his or her existing
declaration and furnish a new declaration that
must then be taken into account by the
employer for the purposes of sub regulations
19(2)-(7).
In the ordinary case, an employee
declaration must be furnished to an employer
by the start of each year of assessment. Where
an employee changes employment during the
year of ass~ssment, the employee declaration
must be furnished to the new employer within
seven days of commencing employment. If an
employee's circumstances change during the
year of assessment within regulation 23(2), then
a new declaration must be furnished to the
employer within seven days of the change
occurrIng.

f

As an employee is only entitled to have the
deductions allowed under section 73 and 95(2)
taken into account once, the employee must not
furnish an employee declaration to an employer
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while another employee declaration or a
beneficiary declaration of the employee is in
force.
21.

Secondary Employment Form

While an employee with more than one
employment is not permitted to furnish an
employee declaration to more than one
employer, this regulation obliges the employee
to furnish a secondary employment form to
each employer other than the one to which the
employee declaration has been furnished.

22.

~.'-

Beneficiary Declaration

This regulation is in similar form to
regulation 20 ,dealing with employee
declarations and allows a beneficiary to have
the deductions allowed under sections 73 and
95(2) of the Principal Law taken into account
for the purposes of withholding under section
159 of the Principal Law.
A beneficiary must not furnish a declaration
under this regulation where another beneficiary
declaration or an employee declaration of the
beneficiary is in force.

~"
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23.
Requirements Relating to
Declarations and Secondary Employment
Forms.

';«t

~

This regulation provides for a number of
matters that relate to both employee and
beneficiary declaration forms. The combined
effect of regulation 20(2)(d), regulation
22(2)(d), and sub-regulation (1) of this
regulation is that a new declaration must be
made for each year of assessment. In other
words, declarations. remain in force until the
end of the year of assessment to which they
relate.
A declaration will cease to have effect
before the end of the year of assessment where
the circumstances of the employee or
beneficiary change during the year of
assessment in a way that affects the entitlement
or amount of the deduction allowed to the
employee or beneficiary under section 73 or
95(2) of the Principal Law. In this situation,
sub-regulation (2) obliges the employee or
beneficiary to immediately withdraw his or her
declaration and furnish the employer or trustee
with a new declaration which will form the
basis for any subsequent withholding under
sections 156 or 159 of the Principal Law.
Examples of where sub-regulation (2) applies
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include an unmarried employee who marries
during the year of assessment to a spouse who
has gross income of less than M500 for the
year of assessment, and a married employee
whose spouse enters the paid workforce during
the year of assessment.
24.

Tax Withholding Certificates

This regulation provides for a number of
mechanical provisions relating to the issue of
tax withholding certificates by employers, or
trustees or fund managers as required by
section 163 of the Principal Law.

r.

..

In particular, the regulation requires an
employer who has been unable to deliver a
certificate to a payee to forward the certificate
to the Commissioner. It also provides a
mechanism for dealing with lost, stolen or
destroyed certificates and for the issue of
certificates where the payee has died or intends
to leave Lesotho permanently.
25.

Payment of Withholding Tax

This regulation sets the time limits for
payment of the withheld tax to the
Commissioner for the purposes of section 166

(&'.
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of the Principal Law. Tax withheld under
sections 156, 157, and, in the case of periodic
payments only, 159 must be paid to the
Commissioner within 15 days of the end of the
month in which the tax was withheld. In other
cases, the withheld tax must be paid to the
Commissioner immediately after the payment
was made.

~~

26.

Interpretation

This regulation provides definitions for the
terms used in Part VII of the Regulations.
"Common Monetary Area": is defined to
mean the Kingdom of Lesotho, the Republic of
Namibia, the Republic of South Africa, and the
Kingdom of Swaziland, which are the parties
presently signatory to the agreement known as
the Multilateral Monetary Agreement of 5
December 1974. Any other country which
later becomes a signatory agreement will also
become part of the Common Monetary Area
for the purposes of this Part.

t'

"Prescribed transaction": the essence of a
prescribed transaction is that the taxpayer is
transferring funds out of the Common
Monetary Area and it is this event that requires
tax (as well as foreign exchange) clearance. A
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prescribed transaction is a transaction by which
a taxpayer (a)

credits money in an account in
Lesotho to an account outside the
Common Monetary Area;

(b)

purchases in Lesotho the
currency of a country which is
not within. the Common
Monetary Area;

(c)

takes or sends currency out .of
the Common Monetary Area;

(d)

places any currency in Lesotho
to the credit of a person who is
not a resident of the Common
,

(e)

r

,

MonetaryArea; or
proposes to do an act or thing
which, without the grant of
authority or permission, is
prohibited under regulations
made under the Exchange
Control Act 1975.

The four paragraphs (a) to (d) describe
transactions by which a taxpayer can transfer
funds outside the Common Monetary Area.

(Sf
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Paragraph (e) treats acts which breach the
Exchange Control Act or Regulations as
prescribed transactions. The effect of the
exclusions from paragraphs (a) to (d) is to
ensure that a transaction within the Common
Monetary Area cannot be a prescribed
transaction (and therefore the taxpayer does not
have to apply for a certificate) unless the
transaction is prohibited by the Exchange
Control Act. "Common Monetary Area" is also
defined in regulation 26.
Paragraphs (t)-(k) exclude certain
transactions from the definition of prescribed
transaction. Paragraph (t) is a de minimis
exception which provides that a transaction of
an amount of less than M20,000 is not a
prescribed tr~nsaction. Paragraph (g) excludes
from the definition of prescribed transaction, a
transaction for the acquisition of goods, trading
stock, plant or capital equipment subject to
certain conditions.

t'

Paragraph (h) excludes from the definition
of prescribed transaction, certain investments
by complying superannuation funds, resident
banks and resident life assurance businesses in
non-resident companies or trusts. In order to
be within the exemption, the interests and
obligations must be actively traded on a regular
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basis on a stock exchange in a country which is
not a tax haven.
Paragraph (i) excludes from the definition
of prescribed transactions an amount paid to a
non-resident that is a dividend, interest,
royalty, natural resource payment, management
cl)arge, or service payment which is subject to
Jithholding tax under section 107 or 108 of the
Principal Law. In addition, payments which
are exempted from withholding tax by sections
107(2), (5) and ;(6) are also excluded from the
definition.

r
..

Paragraph 0) excludes from the definition
of prescribed transaction the repatriated income
of a branch in Lesotho of a foreign company
subject to tax under section 111 of the Principal
Law.
Paragraph (k) excludes from the definition
of prescribed transaction a contribution to a
non-resident superannuation fund to which
section 97 of the Principal Law applies.

27.

Tax Clearance Certificates

Regulation 27 provides that a taxpayer
proposing to enter into a prescribed transaction

~
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of an amount of MlOO,OOOor more may apply
to the Commissioner for a tax clearance
certificate in respect of the transaction. The
Commissioner must either grant or refuse the
application. The grant may be subject to
conditions. Where a certificate is granted, it
may be limited to one transaction or extended
to a class of transactions or a series of
transactions to be entered into by a taxpayer
over a finite period.
The Commissioner can also withdraw a
certificate already given. The withdrawal has
prospective effect only and the taxpayer will
need to apply for a further certificate before
entering into any future prescribed transaction.

t'

A decision by the Commissioner refusing to
grant a clearance certificate, to impose
conditions in connection with the grant of a
certificate or to withdraw a certificate is
deemed to be an assessment. This means that
the decision is subject to objection and appeal
in the same way as assessments.
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28.
Dealers

Obligations of Foreign Exchange

This regulation states the obligations of
foreign exchange dealers (defined in regulation
26) when a customer requests the dealer to
enter into a prescribed transaction. The
obligations vary depending on the amount of
the transaction.
Where the amount of the transaction is
MlOO,OOOor more, the foreign exchange
dealer must immediately notify the
Commissioner unless the customer has a tax
clearance certificate issued by the
Commissioner under regulation 27 in respect of
the transaction. If the customer does have a tax
clearance c~rtificate in respect of the
transaction, the transaction can be completed by
the foreign exchange dealer immediately subject
to any foreign exchange control rules.
If the customer does not have a tax
clearance certificate in respect of the
transaction, then the transaction is delayed until
one of two events occurs: either the customer
subsequently produces a tax clearance
certificate in respect of the transaction; or
seven days have passed since the date on which
the dealer notified the Commissioner of the

~ ~
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proposed transaction and the Commissioner has
not served a notice under section 148 of the
Principal Law on the dealer.

t

Where the Commissioner serves a section
148 notice on the dealer, the transaction cannot
be completed until after the dealer complies
with the notice or the Commissioner withdraws
the notice. Under the rules applicable to a
section 148 notice, it will be withdrawn by the
Commissioner where the amount of tax payable
to which the notice relates has been paid or the
customer has entered into an arrangement for
its payment that is satisfactory to the
Commissioner.
Where the amount of the prescribed
transaction is less than M100,000, the foreign
exchange dealer's, only obligation is to report
the transaction to the Commissioner within
seven days of it being completed. A transaction
of less than M20, 000 is not a prescribed
transaction (see paragraph (f) of the definition)
and, therefore, the reporting obligation does
not apply to such a transaction.

f'
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29.

Contract Gratuities

This regulation applies an alternative
transitional rule to contract gratuities paid to a
taxpayer on or after ,1April 1993 in respect of
a contract entered into before that date. Instead
of the transitional rule in section 214(8) of the
Principal Law, a taxpayer may elect for the
gratuity to be taxed in accordance with the
terms of this regulation.

('"

'-

Where an election is made for this
regulation to apply there are two consequences
for the taxpayer. First, the whole of the
contract gratuity is exempt from income tax
through the continued operation of section 23
of the Income Tax Act 1981 to the gratuity.
Secondly, the chargeable income derived by the
taxpayer during ;the unexpired period of the
contract occurring after 31 March 1993 is
subject to tax at the rates applicable to residents
on 31 March 1993. The chargeable income of
the taxpayer for this purpose is calculated in
accordance with the Income Tax Order 1993.
An election for the transitional rule in
regulation 29 to apply must be made by the
later of -

(8,
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(a)
the completion of the
contract; or

(b)
the due date for the
taxpayer's return of income for the
year of assessment ending on 31
March 1994.

~
~

f'

Except where the Commissioner extends the
period in which a taxpayer can make an
election, an election made after the date
specified in sub-regulation (3) will be
ineffective and the rule in section 214(8) will
apply to a contract gratuity derived by the
taxpayer.

